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CHAPTERI

The Origins of Local Government — and the Federal System

Local government in New York has evolved over centuries of experience that Empire State residents
have had in dealing with the land and its resources. The governmental forms created by the people reflect
functional concerns, a fear of concentrated governmental power and a sustained dedication to basic

ideas of representative government.

Although we often speak of three *““levels” of government, the United States Constitution mentions only
two: the federal government and the state governments. The federal system, however, implicitly includes
the idea that the states, in the exercise of powers reserved to them by the United States Constitution, would
provide for local governments in ways that would take into account local diversities and needs. To the
extent that the states have made such provisions in the form of state constitutional grants of home-rule
power to the local units, such as in New York, local governments have become, in fact as well as in theory,

a third level of the federal system.

Approximately four hundred years have passed since
the first Europeans settled in what is now New York State.
The experiences of the millions who have lived in this
state have provided the raw materials for the creation of
present-day social and governmental institutions.

This chapter reviews some basic considerations that
are relevant to the following questions:

» Why did New Yorkers of long ago create local gov-
ernments?

» What types of governments did they establish?

» What did they believe about governmental power
and its uses?

» Howdidthe land, its climate and its diversities con-
tribute to the shaping of governmental patterns?

» How did New Yorkers mesh their governmental
patterns with those of the emerging nation?

The Heritage of History

“Before the first Roman soldier stepped on the shore
of England...” are the words which open a “History of
the County Law” in the 1950 edition of McKinney’s
County Law of the State of New York.

The origins of local government in New York State
may be traced to that moment in ancient history. A histo-
rian of county government will find, for example, that the
familiar office of sheriff existed in England over one thou-
sand years ago — as did the reeve (tax collector) of the
shire or “shire-reeve.”

Of course, long before the early European settlers
began to plan their particular forms of governmental or-
ganization in New York State, the Iroquois Confederacy
existed as a relatively sophisticated system of govern-
ment. The Iroquois Confederacy included extensive in-
tergovernmental cooperation and operated effectively
from the mouth of the Mohawk River to the Genesee
River. The Iroquois had found it advantageous to substi-
tute intertribal warfare and strife for a cooperative ar-
rangement in which each of the six tribes carried out as-
signed functions and duties on behalf of all. The federal
arrangement in the United States Constitution was pat-
terned after the Iroquois Confederacy. The familiar pat-
terns of local government in New York today, however,
stem largely from the colonial period.

Colonial Government in New York

Established by the Dutch, the first local governments
in New York began as little more than adjuncts to a fur-
trading enterprise. Under a charter from the government
of the Netherlands, the Dutch West India Company ruled
the colony of New Netherland from 1609 until the Brit-
ish seized itin 1664.

At first the Dutch concentrated almost wholly on com-
merce and trade, particularly the fur trade. As early as
1614 and 1615, they established trading posts at Fort
Nassau, near the present Albany, and on Manhattan Is-
land. Serious efforts to colonize began in 1624, when
New Netherland became a province of the Dutch Re-
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public. Beginning in 1629 the Dutch established feudal
manors, called “patroonships,” to expedite the effort of
permanent settlement. That system bestowed vast land
grants upon individual “patroons,” who were expected
to populate their holdings with settlers who would culti-
vate the lands on their behalf.

The Dutch rulers of New Netherland initially did not
draw a sharp line between their overall colonial or pro-
vincial government and that of their major settlement,
which was called New Amsterdam. It was not until 1646
that the Dutch West India Company granted what ap-
pears to have been certain municipal privileges to the
“Village of Breuckelen” — lineal ancestor of the present-
day Brooklyn— located across the East River from New
Amsterdam. Fort Orange, which later became the City
of Albany, obtained similar municipal privileges in 1662.
In 1653, the “Merchants and Elders of the Community
of New Amsterdam” won the right to establish what was
called “a city government.” This was the birth of the mu-
nicipality which would later become New York City.

The Dutch colonial period lasted for more than 50
years. In 1664, during hostilities leading up to the second
Anglo-Dutch War, Peter Stuyvesant, the last Dutch gov-
ernor, surrendered New Netherland to James Il of En-
gland, who came to be known as James, Duke of York.
The British easily adapted the governments previously
established by the Dutch to their own patterns and then
further modified them to meet the needs of colonial New
Yorkers.

Pressed to name a single source for the present pat-
tern of local government in New York, a historian can
cite a number of dates and places and can argue that
each has validity. However, the most prominent single
event in the development of contemporary forms of local
government in colonial New York was the “Convention”
of delegates, which took place in 1665 at Hempstead, in
what is now Nassau County. Its purpose was to propose
laws for the colony which had only the year before passed
from Dutch to British rule. The laws proposed by these
delegates were adopted for the most part and came to
be called the Duke of York’s laws. They recognized the
existence of 17 towns and created one county, called
Yorkshire. Thus, the beginnings of town and county gov-
ernment in New York reflected colonial policies of the
English government, certain Dutch patterns, and British
colonial experience.

Atan historic “General Assembly of Freeholders” con-
vened in 1683 by Governor Thomas Dongan, partici-
pants passed a charter outlining the principles by which

the colony ought to be governed. Known as the Charter
of Liberties and Privileges, its principles were drawn from
the Magna Carta and closely resembled our modern con-
stitutions. Among other important actions, the Assembly
divided the province of New York into 12 counties. The
county became the basis of representation in the Colo-
nial Assembly and also the unit of administration for the
system of courts that was established at the same time.
The charter was signed by the Duke of York and then
vetoed by him five months later when he ascended to the
throne as King James Il. He abandoned the throne in
1688, and in 1691, a new assembly, elected under Gov-
ernor Henry Sloughter, passed new statutes reasserting
the principles contained in the original charter.

The office of town supervisor also originated at this
time in a directive to each town to elect a freeholder, to
be called the “town treasurer,” “to supervise and exam-
ine the publique and necessary charge of each respective
county.” Itis of interest to note that the original function
of this office, called the “town supervisor” after 1703,
was to allocate county expenses among the towns. County
boards of supervisors and county legislatures developed
from the meetings of the colonial town supervisors for
the purpose of apportioning county expenses.

In 1686, the British Crown issued charters, known as
the “Dongan Charters,” to the cities of New York and
Albany. A century would pass before another city was
chartered in New York. The City of Hudson received its
charter in 1785 by an act of the State Legislature and
thus became the first city to be chartered in the new United
States.

It is apparent that many of the basic patterns and forms,
as well as some of the practices, of local government in
the Empire State already existed at the time of the Revo-
lution. The first State Constitution, which became effec-
tive in 1777, recognized counties, towns and cities as the
only units of local government.

The village emerged as a fourth unit of local govern-
ment in the 1790s through a series of legislative enact-
ments granting recognition and powers to certain hamlets
(see Chapter VIII). This trend culminated in 1798, when
the Legislature incorporated the villages of Troy and
Lansingburgh. Neither now exists as a village;
Lansingburgh was long ago absorbed into what has be-
come the City of Troy.

Some Basic Beliefs

Local governments in the Empire State are more than
merely products of four centuries of history; they also
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reflect basic beliefs and perceptions that are deeply held
by past and present residents of the State.

There is a fundamental perception, widely shared
amongAmericans, that although governmental power can
be used to benefit the people, it can also be used to harm
them. This awareness has fostered a firm conviction in
New Yorkers that the people must not only promote the
desirable uses of governmental power, they must also
carefully protect themselves from the abuse of such power.

For this reason, many protective mechanisms have
been put in place to hedge the constitutional and statu-
tory provisions that authorize the use of power for spe-
cific purposes. These mechanisms are designed to as-
sure that power will only be used for generally accept-
able purposes and in ways which will not infringe unduly
upon either the dignity or the established rights of the in-
dividuals, on whose behalf the power is presumed to be
exercised.

Later chapters will identify and describe such protec-
tive measures as the judicial system, due process of law,
certain constitutional protections, instruments of direct de-
mocracy (such as referenda, citizen boards and commis-
sions), and other mechanisms of representative self gov-
ernment—all of which reflect a basic belief that we must
subject governmental power to tight controls if we want
to protect the people against tyranny, whether it is the
tyranny of a king, a dictator or a political majority.

The people’s strong attachment to representative gov-
ernment has greatly influenced the organization and op-
eration of local government. The Charter of Liberties and
Privileges (also known as “Dongan’s Laws”) declared in
1683 that the supreme legislative authority, in what was
then the colony, “under his Majesty and Royal Highness
should forever be and reside in a Governor, Council, and
the people met in General Assembly.” The Council and
the Assembly, thus endowed with supreme legislative
authority, constituted a bicameral (two-chambered) leg-
islature inwhich at least the Assembly reflected a belief in
representative government. In this particular case, repre-
sentation was by counties. From the very earliest days,
the forms of local government in New York have demon-
strated the people’s firm belief in representative govern-
ment.

In addition, New Yorkers have always regarded gov-
ernment in a very practical way. Conceiving of govern-
ments as instruments to carry out duties and functions to
meet specific needs, they created local governments to
carry out particular activities. The Constitution, the stat-

utes, and the charters of the cities, a few villages and
some counties, spell out these duties and functions.

Since New Yorkers have typically created local gov-
ernments to meet generally recognized needs, it follows
that they would see the forms, powers and operational
arrangements of local governments as devices to accom-
plish specific ends.

Constitutional amendments, changes in state laws, and
local legislative and administrative action have all facili-
tated the adjustment of form to function. Such measures
have kept local governments responsive to the practical
needs of the people that are served by such governments.
Of course, it is not always easy to make such adjust-
ments and later chapters will identify and describe ten-
sions which develop when adjustments lag behind per-
ceived needs.

The Land and the People

The functions of local governments reflect not only the
history and beliefs of the people, but also their interests,
how they go about the business of conducting their lives
and the characteristics of their physical environment.

New York State encompasses an enormous variety of
natural environments. While many local governments on
Long Island are concerned with beach erosion and mass
transit, those of the North Country often focus on such
issues as winter recreation development and snow con-
trol.

New York State’s location and geography has influ-
enced the shaping of local government in several funda-
mental ways. Occupying a prominent position among the
13 original colonies, New York firmly held its position as
the nation expanded over the two centuries that followed.
More than one-third of the battles of the American Revo-
lution were fought in New York, including two decisive
battles in the Town of Stillwater and the resulting British
surrender at Saratoga, which collectively became the turn-
ing point of the war. In New York City, the Federal Union
came into being in 1789.

From the start, New York has been the nation’s most
important roadway to its interior, and its primary gate-
way from and to the rest of the world. The harbor of
New York City and the waterways, railroads and high-
ways of New York have provided the arteries over and
through which a large portion of the nation’s commerce
has flowed. Airline route maps for the United States and
the world illustrate the convergence of transportation in
New York State and New York City. New York’s natu-
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ral resources and its people have maintained New York’s
standing as one of the nation’s largest manufacturing states,
and as the undisputed financial center of the nation.

The observer who generalizes about New Yorkers and
their state does so at his/her peril. If there isa single at-
tribute that characterizes New York, it is diversity.
Montauk Point at the eastern tip of Long Island, Rouses
Point at the state’s northeastern corner, and Bemus Point
near the southwestern corner share little beyond their
designation as “Points,” and all abut bodies of water which
are themselves diverse — the Atlantic Ocean, Lake
Champlain and Chautauqua Lake, respectively.

The Land

New York has an area of 53,989 square miles, of which
6,765 square miles are water. Two masses of mountains
— the Adirondacks and the Catskills — stand out in New
York’s topography, while Long Island, a 1,701-square-
mile glacial terminal moraine, juts 118 miles into the At-
lantic Ocean from the mouth of the Hudson River at the
tip of Manhattan Island. New York is additionally unique
in that its 75 miles of shoreline on Lake Erie, more than
200 miles on Lake Ontario and approximately 165 miles
on the Atlantic shore make New York the only state that
is both a Great Lakes state as well as an Eastern Sea-
board state.

The waters of New York drain literally in all directions:
southward to the Hudson, Delaware and Susquehanna
Rivers; westward to Lake Erie; and northward to Lake
Ontario and the St. Lawrence River. Also, a small part of
the state’s southwest corner lies in the Mississippi River
watershed. Those New York waters drain eastward into
the Alleghany River and onward into the Ohio River. The
Ohio River empties into the Mississippi River, and ulti-
mately, New York waters discharge into the Gulf of
Mexico.

The rivers and waterways of New York greatly influ-
enced the development of local government in the state.
Settlement followed the waterways and hence river val-
leys saw the earliest local governments. Most prominent
among the rivers, the Hudson is navigable by ocean-go-
ing vessels for nearly 150 miles inland to Albany. Also,
near Albany, the Mohawk River and the Erie Barge Ca-
nal extend westward from the Hudson River to form a
water transportation route from eastern to western New
York. In the southern tier region of the state the
Susquehanna River, and to some extent the Delaware
River, provided waterways along which commerce, trade
and settlement moved. In the northern and northwestern
parts of the state, Lakes Erie, Ontario, and Champlain,

as well as the St. Lawrence River provided additional
avenues for development.

The Climate

Meteorologists describe the climate of New York State
as “broadly representative of the humid continental type
which prevails in the northeastern United States, but its
diversity is not usually encountered within an area of com-
parable size.”? This means that New York enjoys a cli-
mate of extremes — hot in the summer and cold in the
winter.

Immediately east of Lake Erie, in the Great Lakes plain
of western New York, and in those areas influenced by
the Atlantic Ocean, such as Long Island, winter tempera-
tures are often substantially more moderate. Long Island
and New York City, for example, record below-zero tem-
peratures in only two or three winters out of ten.

To understand the significance of this climatic diversity
one need only glance at the average length of the frost-
free season, which varies from 100 to 120 days in the
Adirondacks, Catskills and higher elevations of the west-
ern plateau, to 180 to 200 days on Long Island. With its
obvious implications for the agricultural and other eco-
nomic interests of New Yorkers, the climate directly af-
fects local government. In parts of the state that are re-
ferred to as “snowbelt” regions, the average yearly snow-
falls exceed 90 inches. In these areas, a local govern-
ment must devote a major portion of its time and munici-
pal budget to snow control on the highways and related
challenges of highway maintenance.

The People

Nowhere is the essential diversity of New York more
clearly demonstrated than in the ethnic and national ori-
gins of its people. From the earliest days of colonial settle-
ment, the multiplicity of people coming to the great har-
bor at the mouth of the Hudson River nurtured the growth
of the nation’s largest city. Immigrants from all over the
world flowed through the vast funnel of New York City.
While many went on to populate the nation, others re-
mained residents of the city or the state. The languages of
the world continue to echo on the streets of Manhattan.

For 16 decades prior to 1970, more residents of the
United States lived in New York than in any other state.
After 1980, New York was supplanted by California as
the most populous state. With a 2000 Census population
0f 18,976,457, New York now ranks third to California
and Texas, which have 2000 Census populations of
33,871,648 and 20,851,820, respectively.?
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The downstate counties — Nassau, Suffolk,
Westchester and the five boroughs of New York City —
account for over 60 percent of the state’s population.

Table 1 reveals the diverse sizes of New York’s towns
and villages. The largest number of towns and villages fall

in the 500 to 2,499 population grouping. However, some
New York villages have more than 25,000 people and
some towns have populations over 50,000.

TABLE1
Distribution of New York Towns and Villages by Population Category

Towns

Population Number
Up to 500 30
500 - 2,499 385
2,500 - 4,999 210
5,000 - 9,999 160
10,000 - 14,999 51
15,000 - 19,999 24
20,000 - 24,999 13
25,000 - 49,999 39
More than 50,000 21
Total 933

Villages

Percent Number Percent
3.2 72 13.0
41.3 272 49.2
22.5 105 19.0
17.1 69 12,5
9.5 16 2.9
2.6 9 1.6
14 4 0.7
4.2 5 0.9
2.3 1 0.2
100.0 553 100.0

SOURCE: 2000 Census of the Population, courtesy of the Empire State Development.

These population statistics and those of Figure 1 and
Table 2 reveal a great deal about local government activ-
ity. In some areas of the state, the local governments ha-
bitually deal with issues of expansion and growth. They
must provide basic public services and amenities, under
conditions of rapid expansion, and somehow finance these

activities. In other areas, local governments oversee static
communities where little or no growth is taking place. A
few areas face issues associated with contraction, where,
for instance, excess school facilities are visible in com-
munities with declining populations of school-age chil-
dren.
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FIGURE 1
Map of New York State Towns by Population 2000
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TABLE 2
Population Change by Type of Municipality, 1990 - 2000

Percent of
1990 2000 Percent Change Total Population
Towns! 8,286,227 8,692,132 4.9 45.8
Villages 1,832,430 1,871,947 2.2 9.9
Towns outside of Villages 6,453,797 6,820,185 5.7 35.9
Cities other than NYC 2,381,664 2,265,897 -4.9 11.9
New York City? 7,322,564 8,008,278 94 42.2
Total 17,990,455 18,976,457 5.5 100.0

L Includes villages.
ZIncludes the five boroughs of New York City.

SOURCE: 2000 Census of the Population, cited in the 2005 Annual Report, Office of the State Comptroller
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The People’s Interests

If government does indeed exist to serve the practical
needs of the people, it follows that local governments
should reflect the desires of the people and devote ef-
forts to the concerns of the people.

New Yorkers, like most people, are vitally concerned
with issues related to making a living. Government at all
levels has a role in maintaining an environment that is con-
ducive to such pursuit. Accordingly, some basic economic
statistics concerning New Yorkers are in order.

More than one-sixth of those employed in New York
State work for federal, state or local government. Whether
or not employees of local school districts are included,
local governments employ far more people in New York
State than the state and federal governments combined.

The total non-agricultural labor force of the state in
June of 2005 was estimated at 8,608,800; an 87,600
job increase over June of 1999. Service industries, in-
cluding wholesale and retail trade, financial, transporta-
tion and other services, lead the way with over 89 per-

FIGURE 2
Map of New York State Towns
by Population Density, 2000

cent of the non-agricultural employment in New York
State.

New York State agriculture is surprisingly diverse and
vibrant. Agriculture is not only a vitally important element
of New York’s total economic life, it is often times the
socio-economic backbone of New York’s rural commu-
nities. The positive impact that New York State agricul-
ture has on the local economic multiplier estimates far
exceeds the local economic multipliers of many other
employment sectors.* Agriculture also provides many
valuable quality-of-life benefits such as open space, habitat
protection, agri-tourism and recreational opportunities in
the form of hunting, fishing and snowmobiling. In 2005,
there were 35,600 farms in New York State, comprising
7.6 million acres of land or about 25 percent of the state’s
land area. The total value of agricultural products sold in
2005 was $3.6 billion dollars, which represents an in-
crease of 14 percent over 2000 numbers, more than half
of which was derived from dairy cattle and milk produc-
tion.>
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The Federal System

Among the factors that have influenced the nature and
development of local government in New York, one of
the most important has been the state’s role as a mem-
ber—a charter member—of the federal union called the
United States. The state and its local governments are an
integral element of the federal system.

At the time the people of the United States were cre-
ating the Federal Union in 1787-1789, they deeply feared
great concentrations of governmental power. Accordingly,
the United States Constitution established more than one
principal center of sovereign power.

Although the United States Constitution does not men-
tion local government, the constitutional fathers were well
aware of its existence and importance; it is clear that they
saw itasa vital and continuing element of American life.
The First Congress made the intention of the framers ex-
plicitin 1789 when it proposed the Tenth Amendment —
all powers which were not delegated to the national gov-
ernment would rest with the states.

Among other reserved powers, the states were free to
subdivide, not only their territory, but also their powers,
authority, and functional responsibilities, as they believed
appropriate to their unigue needs and requirements. Ac-
cordingly, every state in its own way has provided for
local governments and has endowed them with relatively
independent authority to deal with issues that are regarded
as local in nature. This has been done within limitations
and according to applicable procedures set forth in the
United States Constitution. The reapportionment of
county legislative bodies to conform with the Equal Pro-
tection clause of the 14th Amendment (described in
Chapter V) provides a clear example.

When, as in New York, the people of a state have
endowed their local governments with extensive home-
rule authority through State Constitutional provisions, it
is possible to regard the local government as a third level
of the federal system. By delegation from the people of
the state, the local government constitutes a third center
of sovereign power, energy and creativity.

The Federal Idea

Local government in New York is more than a me-
chanical device or a set of legal formulas that channel
political power toward specific objectives. It includes
beliefs and values that reflect basic ideas, and it embod-
ies centuries of practical experience.

In 1789, the people of the several states were aware
of and asserted their differences and diversities. If they

were to accept a central government, it would have to
recognize that the states would retain and exercise pow-
ersand decision-making authority in affairs of immediate
and direct importance to the people in the places where
they lived and worked. The American people still hold
firmly to the idea of federalism. It operates both between
the national government and the 50 state governments on
the one hand, and between the individual states and their
local governments on the other.

The federal system should not be viewed exclusively,
however, as a means for limiting the concentration of
power. It also permits the people to use power most ef-
fectively to deal with problems that are special and
unique to different regions of such a highly diverse land.

By leaving the states free to organize and empower
local government in response to the demands and needs
of local areas, the constitutional framers gave a vast na-
tion the capacity to achieve necessary unity without sac-
rificing useful diversity. Fostering the unity necessary to
have a nation and giving free play to diversity at the same
time is the essence of the federal system. Over two hun-
dred years of American history demonstrate the suitabil-
ity of local government for the nation as a whole, and for
New York State in particular.

The National Government

A thorough description of the national government
would require several books the size of this one, but we
should note some fundamental facts.

First, the national government is a government of “re-
stricted” powers. Over the years, presidential, congres-
sional, and judicial interpretations have found constitu-
tional authority for adjusting and broadening the specific
powers granted to the national government into functional
areas that the framers could never have foreseen. None-
theless, the Tenth Amendment of the United States Con-
stitution, which reserves powers to the states, is still ap-
plicable.

Avticle 1, section 8 of the Constitution grants Con-
gress the power “to regulate Commerce with foreign na-
tions, and among the several states....” Without formal
amendment, this has sufficed to accomplish such diverse
national purposes as the assurance of orderly air travel,
electronic communication by radio, television and (po-
tentially) the internet, and the maintenance of orderly la-
bor-management relations in the nation’s industries.

Because the national powers alone cannot direct many
areas of governmental activity efficiently or effectively,
there has been a clarification — perhaps even a strength-
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ening in some cases — of the roles of states and local
governments in the federal system. We can see this, for
instance, in some aspects of governmental action regard-
ing environmental pollution. The national government has
not been urged to assume the task of picking up solid
waste matter from the curbs in front of homes throughout
the country. Nor is this an appropriate matter for the
states. The duty to collect solid waste is, by general agree-
ment, a function of local government.

What, then, should the national and state governments
do in the area of solid waste management? The national
government sets standards, conducts and finances re-
search to develop new technologies for waste disposal,
and provides financial assistance to utilize the new tech-
nologies to meet the standards. State governments match
the research findings to their particular needs, develop
specific regulations and operational procedures to meet
the standards, devise optional organizational arrange-
ments, and provide technical and financial assistance to
local governments with issues related to solid waste man-
agement.

Collaborative governmental action can also best handle
many other areas of public service.

The Role of the States and Local Government

The states have “residual’”” powers. In the words of the
Tenth Amendment of the Constitution, the states have “the
powers not delegated to the United States by the Con-
stitution, nor prohibited by it....”

Some people assert that the states have “lost” power
to the national government, as the latter has moved more
and more into areas once regarded as the exclusive prov-
ince of the states.

To some extent this may be true, but it is also true that
state activity has grown. The situation is not so much one
of relative gains or losses of power as it is of expanding
governmental roles atall levels.

Recent experience shows that even as societal issues
become nationwide in scope, they often retain state and
local dimensions that make it desirable for the states and
local governments to act in concert with the national gov-
ernment.

More and more, contemporary federalism has become
a cooperative arrangement whereby national, state and
local governments direct their energies toward common
objectives. Consider the great highway network that now
spans the nation. National, state and local governments
all help to finance, build and maintain roads.

Any recent state or municipal budget includes arange
of joint national-state-local actions that extends into fa-
miliar areas of modern life — public, health, social ser-
vices, education, environmental pollution, and land-use
planning. Local government officials increasingly find
themselves cooperating in enterprises where they must
coordinate their individual roles with officials who are simi-
larly engaged at other levels of government.

The Contemporary Federal System

For more than a century and a half, people sought to
clearly distinguish what the national government could do
from what the states could do. The United States Su-
preme Court has filled many shelves with learned dis-
courses and decisions related to this purpose.

In recent decades, relationships within the federal sys-
tem raise less questions of relative powers, and more ques-
tions regarding the portion of an overall governmental
objective that each level of government can achieve. Since
contemporary social problems have many facets and di-
mensions that cross governmental lines, it is no longer
productive to view the federal system as an arena where
antagonists contend for power. It is far more useful to
consider which government can perform a given func-
tion, activity or duty and produce the best results.

The contemporary questions of federalism ask: how
best to spread the costs of certain types of government
programs among the tax-payers of the whole nation, how
best to channel the dwindling natural resources of the
nation to purposes of greatest benefit to all, how best to
ensure that the powers of government are not used un-
fairly for the benefit of one segment of the society at the
expense of others, and how best to ensure that citizens
have a meaningful role in making decisions that are im-
portant to them.

In some ways the contemporary federal system oper-
ates in the way the framers envisaged. But we look at the
system somewhat differently now than we did in the past.
The root question of the national-state relationship has
always been the extent to which the system would be
centralized or decentralized. Today we often answer this
question in terms of how much centralization or decen-
tralization is necessary or desirable to meet agreed upon
general objectives.

For local officials, one of the most significant attributes
of the contemporary federal system is the array of fed-
eral financial grant programs that have been authorized
by Congress, especially since World War 11. The Cata-
log of Federal Domestic Assistance, available from the
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Superintendent of Documents, contains more than a thou-
sand separate federal aid programs. Many, though not
all, are available to local governments.

The fact that a program appears in the Catalog does
not necessarily mean that funds are readily available.
Making a federal grant program operational involves three
necessary steps. Congress must enact legislation that “au-
thorizes” arelatively large amount of money for the pro-
gram. Congress must then appropriate all or part of the
authorized amount-usually a considerably smaller figure
than the full authorization. Finally, the President must re-
lease the appropriated funds through the federal budget-
ary control mechanisms for administration by the desig-
nated federal agency.

In recent years, many federal categorical assistance
programs have been consolidated into block grants in
response to demands for a simpler aid system and greater
flexibility in state and local use of federal funds. Despite
the continued consolidation of domestic assistance fund-
ing into block grants, the dollar amounts allocated to vari-
ous programs have been continually reduced.

The Future of the Federal System

The resolution of public problems often requires a multi-
pronged approach that the federal system not only makes
possible, but facilitates. Many of our challenges can only
be overcome by focusing the efforts of people at all lev-
els. This belief has renewed the interest in various forms
of decentralization, both of authority and of capacity to
deal with specific problems. At the same time, it is real-
ized that popular participation in community decision
making should always be encouraged in an increasingly
pluralistic society.

Proper functioning of the federal system requires citi-
zen participation, continual patience and compromise, and
toleration of diverse views and approaches. The federal
system of government is far from perfect. However, its
inclusion of checks and balances, diffusion of authority
over several levels, and paramount respect for
overarching constitutional principles, makes it the stron-
gest bulwark against tyranny that has ever been seen in
the world.

Chapter Endnotes

1. Readers interested in the history of local government in New York will find informative the “Early History of Town Government”
in McKinney’s Town law, prepared in 1933 by Frank C. Moore. Moore later became Comptroller and Lieutenant Governor of New
York, and his essay appeared in all subsequent editions of Mckinney’s Town Law. Also of interest is the “History of the County
Law,” prepared by James S. Drake as an Introduction for the 1950 edition of McKinney’s County Law.

2. Climate of New York, U.S. Department of Commerce, NOAA, “Climatography of the United States,” No. 60, p.2.
3. With a 2000 Census population of 18,976,457, New York now ranks third to California and Texas, which have 2000 Census

populations of 33,871,648 and 20,851,820, respectively.

4. Policy Issues in Rural Land Use, Vol. 9, No. 2 December, 1996. Department of Agriculture, Resource and Managerial Economics-

Cornell Cooperative Extension.

5. New York State Agricultural Statistics 2005-2006 Annual Bulletin, printed and distributed by NY'S Department of Agriculture and

Markets.
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CHAPTER I

The State Government

Government in New York State is essentially a partnership between the state and the local units of
government — cities, towns and villages. All of the elements of the state government — the Legislature, the
office of the Governor, the courts and the vast administrative structure — are engaged in activities for
which the local governments also share responsibility. To understand local government fully, it is neces-
sary to gain a basic understanding of the state government and its far-reaching activities.

Our federal system of government divides responsi-
bilities between the national and state governments. The
states, in turn, delegate much power to local governments.
The entire system calls for fiscal and political account-
ability at each government level — from the White House
tothe village hall.

The interdependence and interrelationships among the
Office of the Governor, the State Legislature, state agen-
cies, and local governments are important to know. We
must understand the grants of authority, the scope of ju-
risdiction, the organization and the operative processes
of the executive, legislative, judicial and administrative
elements of state government in relation to the other ele-
ments and to the local government function. The Gover-
nor makes policy and provides administrative leadership
and direction; the Legislature also makes policy and imple-
ments it by enacting legislation and appropriating funds.
State agencies carry out the actual programs of state gov-
ernment, and act as intermediaries and close working
partners with local governments. By providing a check
and balance on the system, the courts also play an inte-
gral part in the operation of state and local government.
We will discuss the courts in the following chapter.

The Legislature and the Legislative Process

The Constitution of the State of New York vests the
lawmaking power of the state in the Legislature. Itisa
bicameral, or two-house, legislative body consisting of
the Senate and the Assembly. Bicameralism in the United
States has two major roots: the English Parliament and
the “Great Compromise,” which was advanced by the
State of Connecticut at the Constitutional Convention of
1787. This compromise resulted in a Congress in which
all states have equal representation in the Senate and rep-

resentation roughly proportional to population in the
House of Representatives.

Composition

Article 111, section 2 of the State Constitution prescribes
the number and terms of senators and assembly mem-
bers. The number of senators varies, but there must be a
minimum of 50. At present the Senate membership num-
bers 62. Elected for two-year terms, members are cho-
sen from senatorial districts established by the Legisla-
ture. The presiding officer is the Lieutenant Governor,
who may not participate in debates and may vote only in
the case of atie. This tie-breaking vote applies only to
organizational and procedural matters and may not be
exercised on legislation since constitutionally no bill can
become law “...except by the assent of a majority of the
members elected to each branch of the legislature.”® The
Lieutenant Governor is not regarded as a member of the
Senate. In the absence of the Lieutenant Governor, the
presiding officer is the President pro tem, whom the Sen-
ate chooses from its own membership. However, the
President pro tem retains the right to vote on all matters.

The State Constitution specifies that the Assembly shall
consist of 150 members chosen from single-member dis-
tricts. Assembly members are elected simultaneously with
senators for two-year terms. The presiding officer of the
Assembly is the Speaker, who is elected by members of
the Assembly.

Eligibility

Acrticle 111, section 7 of the State Constitution requires
that legislators be citizens of the United States, state resi-
dents for at least five years, and residents of the district
they represent for at least one year prior to their election.
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The Constitution does not specify aminimum age require-
ment for members of the Legislature, but the statutes pro-
vide that “No person shall be capable of holding a civic
office who shall not, at the time he shall be chosen thereto,
have attained the age of 18 years.”’

Compensation

Article 111, section 6 of the State Constitution allows
the Legislature itself, by statutory enactment, to establish
rates of legislative compensation. Salary is paid on an
annual basis and provision is made for reimbursement of
expenses. Neither salary nor any other allowance can be
altered during a term of office.

Dual Office Holding

The State Constitution bars legislators from accept-
ing, during the term for which they are elected, a civil
appointment from the Governor, the Governor and the
Senate, the Legislature, or from any city government if
the office is created or if its compensation is increased
during the term for which the member has been elected.

The Constitution also provides that a legislator elected
to a congressional seat or accepting any paid civil or mili-
tary office of the United States, New York State (except
as a member of the National Guard, Naval Militia or
Reserve Forces), or any city government shall vacate his
legislative seat.

Internal Procedures

The State Constitution contains provisions regarding
the general organization of the Legislature. Each house:
determines its own rules; judges the elections, returns and
qualifications of its members; chooses its own officers;
keeps and publishes a journal of its proceedings; and
keeps its doors open except when the public welfare may
require otherwise.

The Legislative Process

The Legislature convenes annually in regular session
on the first Wednesday after the first Monday in January.
The Legislature, or the Senate alone, may also be con-
vened in special session at the call of the Governor or
upon presentation to the Temporary President of the Sen-
ate and the Speaker of the Assembly of a petition signed
by two-thirds of the members of each house of the Leg-
islature.

Introduction of Bills. The introduction of a bill starts
the formal legislative process. In general, members of the
Legislature may introduce bills, which often appear si-
multaneously in both the Senate and the Assembly, be-

ginning on the date the Legislature convenes. However,
the Governor can introduce budget bills under Article V11
of the Constitution without legislative sponsors. Bills may
be presented for “prefiling” on and after November 15
for formal introduction when the Legislature convenes the
following January. Budget and appropriation bills that the
Governor has submitted pursuant to section 3 of Article
V11 of the Constitution may also be introduced. No bill
may be introduced in either house on Fridays except by
the Committee on Rules or if submitted by the Governor.
The Temporary President designates the final day for in-
troduction of bills in the Senate in each session. In the
Assembly, the final day for unlimited introduction is the
third Tuesday of May. After that date, and through the
last Tuesday of May, each member of the Assembly may
introduce not more than 10 bills. Bills may be introduced
after the final dates for introduction only by unanimous
consent of the houses or by the Committee on Rules of
the respective houses.

Committees. The rules of each house provide for the
establishment of standing committees to consider and
make recommendations concerning bills assigned to the
committees according to the subject matter, area affected
or specific function to which the bills relate. A bill intro-
duced in the Senate or Assembly is first referred to a
standing committee unless, by unanimous consent, it ad-
vances without committee reference. A bill begins its
course through the Legislature when a majority of the
committee membership votes it out of committee. Figure
3 charts the course of a bill through the New York State
Legislature.

Amendment. Bills may be amended an unlimited num-
ber of times. In either house the sponsor may amend and
recommita bill in committee, or the committee may re-
port the bill with amendments. Either house may amend a
bill even after it has passed in the other house.

The originating house must concur on amendments
added by the second house and repass the bill before it
may be transmitted to the Governor. Each time the first
house amends a bill, it adds a letter of the alphabet, be-
ginning with “A,” to the bill number. If the second house
amends a bill, itassigns a print number to the bill. Either
house may substitute, on a motion from the floor, an iden-
tical bill from the other house.

Action by the Governor. Ordinarily the Governor
must sign a bill which has passed both houses of the Leg-
islature before it becomes a law. While the Legislature is
in session, the Governor has 10 days, excluding Sun-
days, to approve or veto a bill. If the Governor signs the
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bill, or does not take action within the 10 days, the bill
becomes a law. If the Governor vetoes the bill, it dies
unless it is repassed and becomes law by approval of
two-thirds of the members of each house.

All bills passed or returned to the Governor during the
last 10 days of the session are treated as “30-day” bills.
On such bills, the Governor has 30 calendar days, in-
cluding Sundays, after the Legislature adjourns, within
which to act. If the Governor does not act on a bill during
the 30-day period, it is dead. Such bills are said to have
been “pocket vetoed”, since the Governor is not required
to act upon them and does not have to give reasons for
his failure to act.

Constitutional Amendments

A concurrent resolution proposing an amendment to
the State Constitution is considered by the Legislature in
the same manner as a bill. The Legislature must, how-
ever, transmit the proposed amendment to the Attorney
General for an opinion as to its possible effect upon other
provisions of the Constitution. The Attorney General must
return the proposal within 20 days. Failure of the Attor-
ney General to render an opinion does not affect the pro-
posal or action thereon. If adopted by both houses, it is

sent to the Secretary of State for filing. No action by the
Governor is required. The proposal must again be sub-
mitted in the first year of the term of the next succeeding
Legislature. If adopted a second time, it is submitted to
the people for consideration and vote. If approved, it
becomes part of the Constitution as of the following Janu-
ary first.

A concurrent resolution ratifying a proposed amend-
ment to the United States Constitution is treated in the
same manner as a bill. If adopted by the Legislature, the
resolution is delivered to the New York State Secretary
of State, who forwards it to the United States General
Services Administration.

Sources of Legislation

A characteristic of our relatively open society in the
United States is that an idea for legislation, and indeed a
bill itself, may originate from almost any source. Sources
of legislative proposals include the Governor’s annual leg-
islative program, the legislative programs of the various
state departments, individual legislators, special interest
groups, municipal associations, local governments, indi-
vidual citizens and various committees of the Legislature.
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FIGURE 3
Course of Bill Through New York State Legislature

A Billis
Introduced by

A Senator in
the Senate

Is Referred to:

An Appropriate
Standing Committee

A Member in the
Assembly

Is Referred to:

An Appropriate
Standing Committee

Possible
Committee
Action

Public Hearing
Amendment

Report

Defeat

Hold for Consideration
Dual Referral

If Reported, Goes to:

Senate General
Orders Calendar

If Advanced, Goes to:

If Reported, Goes to:

Assembly Second
Reading Calendar

If Advanced, Goes to:

Senate Third Reading Calendar for
Final Vote on Senate Floor

Assembly Third Reading Calendar for
Final Vote on Assembly Floor

Must “age” for three legislative days.* Subject here to
Amendment, Star, Lay Aside, Recommittal, Loss, or
Tabling. If Passed, it goes to other house, where it is
treated as a new bill as noted above.

If Assembly, passes bill unchanged,** it
returns to Senate for transmittal to:

If Senate, passes bill unchanged,** it returns
to Assembly for transmittal to:

Governor,***
for signature, making it a
“Chapter” (law), or for Veto.

*  The State Constitution requires the printed bill to be on Members’ desks for three calendar legislative days. This procedure
may only be shortened by a “Message of Necessity” for immediate vote from the Governor.

** If changed, the house of origin must concur before it goes to the Governor.

*** The Governor has 10 days, excluding Sundays, to act on bills sent to him or her prior to by 10 days before adjournment. If the
Governor does not act in that time, the bills automatically become law. The Governor has 30 calendar days after the Legislature
adjourns to act on bills passed during the last 10 days of the session. These bills may not become law without the Governor’s

approval (“pocket veto”).

Legislation — Local Government Role

The legislative process provides local officials and the
public with the opportunity to express their views on pend-
ing legislation to the Legislature and to the Governor. In-
dividuals can have an impact on legislation; it does not
take an accomplished lobbyist to point out to legislators
and legislative leaders the advantages or deficiencies of a
particular bill. Officials and citizens alike should not be

dissuaded from making their views known merely be-
cause they are unfamiliar with the legislative process. Local
officials can turn to their municipal associations for guid-
ance on legislative matters, and citizens have the oppor-
tunity to work with an array of public and special interest
groups.

In many cases, the task of making one’s views known
may begin before specific legislation has been introduced.
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Legislative commissions and committees frequently hold
public hearings on particular problems at which the views
of public officials and citizens are sought. Also, individual
legislators often actively seek out the views of their con-
stituents as to needed legislation.

The best time to make one’s views known about a
particular bill is when it is under consideration by the Leg-
islature, particularly while the bill is in committee. Written
comments given to the committee’s chairperson, with suf-
ficient copies for committee members and staff, will help
accomplish this purpose.

After a bill is reported out of committee, getting an
opinion across becomes increasingly difficult, because, if
for no other reason, a vast number of bills come before
each house. At this point it is best to direct comments to
the leaders of each house. Anyone wishing to express
views on a bill should remember that even if a bill passes
one house prior to becoming a law, the other house must
also consider it, first in committee and then on the floor.

After abill has passed both houses, comments should
be directed to the Governor or his or her Counsel. Here,
again, time is of the essence. If the bill is passed early in
the session, the Governor has only 10 days in which to
signor vetoiit.

In the Assembly, the news media and the public are
now provided access to all standing committee meetings.
The committee chairpersons have the option to close
meetings or hold executive sessions in accordance with
the Open Meetings Law, but roll call votes must be avail-
able to the press and to the public as soon as practicable.
The public may also check committee attendance records.
The Assembly public information office provides the public
with a variety of materials relating to standing committees
(schedules of meetings, hearings, etc.), sponsor’s memo-
randa on bills, transcripts of debates, daily calendars and
other relevant information. The Assembly also maintains
a home page on the internet.

The Senate has also adopted “open Senate” rules.
These rules provide that all committee meetings must be
open to the news media (although committee chairper-
sons may call special closed meetings in accordance with
the Open Meetings Law). The rules also provide that agen-
das for committee meetings must be made available to
the news media and to the public, and provide that stand-
ing committees must serve all year. The Senate Journal
Clerk’s office provides, or helps the public to obtain,
materials similar to those available from the Assembly
Public Information Office. The Senate also maintains a
home page on the internet. Both houses provide a tele-

phone “hotline” service during sessions, from which any-
one can obtain information on the current status of any
bill.

The Governor

The Governor is the central figure in the state’s public
affairs. The Governor initiates programs and executes
them; guides the Legislature; appoints and removes key
officials; and represents the state and its people. The
Governor has a very strong role in the State of New York
since the office includes policy development, legislative
leadership, executive control, and sovereign responsibili-
ties.

Policy Development

The policymaking role derives from the Governor’s
responsibilities and position as chief executive officer of
the state. The role of chief policymaker is therefore more
implied than explicitly stated in either the State Constitu-
tion or other state laws. As the state’s activities have
grown, the Governor’s concerns have become broader.
Today they include economic and community develop-
ment, transportation, education, environmental conser-
vation, health, criminal justice, drug abuse, housing and
other matters affecting daily life. The people look to the
Governor for leadership and direction in these areas, but
the Constitution does not explicitly vest the office with
such powers. It is of particular significance, however, that
the Constitution mandates that the Governor annually
present a “State of the State” message and an executive
budget to the Legislature.

Legislative Leadership

Of course, legislative authority is often required to
implement executive policy proposals. To achieve imple-
mentation the Governor has substantial constitutional,
statutory and other, less formal resources. The Governor
not only has influence with legislators and with the public,
but he or she also has constitutional authority to con-
vene, and specify the agenda of, special legislative ses-
sions. Via messages of necessity, the Governor also has
the power to clear bills for consideration. With these pow-
ers, the Governor has a key role in establishing the agenda
for decision making and in shaping such decisions. The
Governor serves as a public leader as well as the chief
administrator of the State of New York.

Executive Control

The State Constitution provides that “the executive
power shall be vested in the Governor,” who “shall take
care that the laws are faithfully executed.”® The Consti-

Local Government Handbook

15



tution also empowers the Governor to appoint and re-
move the heads of most state agencies and to propose
the budget. These provisions form the basis for guberna-
torial direction of state activities.

The executive budget is perhaps the strongest mana-
gerial tool that the Constitution provides the Governor.
Since 1927, Article V11 of the New York Constitution
has conferred on the Governor initial responsibility for
proposing to the Legislature a coherent statewide plan
for government spending. Under this system, the State’s
budget originates with the Governor, and he must submit
to the Legislature proposed legislation, including “appro-
priation bills,” to put his or her proposed budget into ef-
fect. The Legislature may not alter an appropriation bill
the Governor has submitted, except to strike out or re-
duce items. The Legislature may, however, add items of
appropriation, provided that each such item is stated sepa-
rately and distinctly from the original items and that each
refer to a single object or purpose. “Such an appropria-
tion bill shall when passed by both houses be a law im-
mediately without further action by the governor, except
that separate items added to the governor’s bills by the
legislature shall be subject to [the governor’s line-item
veto].” Gubernatorial direction over administrative agen-
cies centers in the Division of the Budget, which both
recommends to the Governor how much state agencies
should be allowed in appropriations and exercises con-
siderable authority over how agencies spend the funds
appropriated by the Legislature. The Governor’s spe-
cific constitutional powers for administrative control, how-
ever, are not extensive and do not include complete ad-
ministrative and managerial powers. Constitutionally, the
Governor does not control the entire executive branch.
Both the State Comptroller and the Attorney General are
popularly elected, and the Legislature chooses the Re-
gents of the University of the State of New York, who
supervise the Education Department. The Governor pri-
marily concentrates on policy, and focuses gubernatorial
administrative attention on overall direction.

Sovereign Responsibilities

The Governor has the power to grant reprieves, com-
mutations and pardons after conviction for all offenses
except treason or in cases of impeachment. The Gover-
nor also may remove certain local officials, particularly
those concerned with law enforcement, and may appoint
certain judges and local officials to complete terms in some
cases and to fill vacancies pending election in others. Fi-
nally, the Governor is commander-in-chief of the state’s
military and naval forces.

Eligibility
The Governor must be a citizen of the United States,

not less than 30 years old, and must have resided in the
state for at least five years at the time of election.

Succession

If the Governor dies, resigns or is removed from of-
fice, the Lieutenant Governor becomes Governor. If the
Governor is absent from the state, under impeachment,
or is otherwise unable to discharge the duties of the of-
fice, the Lieutenant Governor acts as Governor until the
inability ceases. The Temporary President of the Senate
and the Speaker of the Assembly are next in the line of
succession respectively.

Lieutenant Governor

The Constitution assigns the Lieutenant Governor only
the role of serving as President of the Senate. The Gov-
ernor and the Legislature may, however, make other as-
signments, and traditionally Governors have turned to the
Lieutenant Governor for help of various kinds, ceremo-
nial and otherwise.

State Comptroller

The State Comptroller is the state’s chief fiscal officer.
The Office of the State Comptroller: maintains accounts
and makes payments on behalf of the state; audits the
finances and management of state agencies, New York
City and public authorities; examines the fiscal affairs of
local governments; provides fiscal legal advice to state
agencies and local governments; trains local officials in
fiscal matters; and administers the state’s retirement sys-
tems. The State Comptroller’s Office publishes a wide
range of materials on fiscal matters, including annual re-
ports on state and local government finances, as well as
an annual volume of legal opinions on local government
operations.

Attorney General

The Attorney General is the state’s chief legal officer.
The Office of the Attorney General prosecutes and de-
fends actions and proceedings for and against the state,
and defends the constitutionality of state law. Local gov-
ernment legal officers may obtain informal, written Opin-
ions from the Attorney General. These opinions, while
not binding on the local government, are nonetheless ex-
tremely useful, and may be given great weight by the
courts. The Attorney General’s responsibilities also in-
clude supervising the Organized Crime Task Force; pro-
tecting consumers against fraud; safeguarding civil rights
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and the rights of workers; condemning property; and
collecting debts. Specialized bureaus handle: criminal
prosecutions, antitrust cases, investor protection, envi-
ronmental protection, consumer fraud and protection, civil
rights, worker protection, regulation of cooperative and
condominium housing, charities, and trusts and estate
matters.

State Agencies

The State Constitution provides that there shall be no
more than 20 civil departments in the state government.
These departments previously were specified by name,
but the Constitution was amended in 1961 to eliminate
the specification of departments and to set the maximum
number of departments at 20.

The Legislature is authorized by law to assign new pow-
ers and functions to departments, offices, boards, com-
missions, or executive offices of the Governor, and to
increase, modify, or diminish such powers and functions.
The Legislature is further authorized to create temporary
commissions for special purposes or executive “offices”
in the Executive Department. Numerous state agencies
fall into the latter two categories — that is, temporary
commissions and “offices” in the Executive Department.

Generally speaking, the heads of all departments,
boards and commissions (except the State Comptroller,
Attorney General and members of the Board of Regents)
must be appointed by the Governor with the advice and
consent of the Senate, and may be removed by the Gov-
ernor ina manner prescribed by law. Another exception

involves the authority of the Board of Regents to appoint
and remove the Commissioner of Education

Afinal exception pertains to the Commissioner of the
Department of Agriculture and Markets. The Constitu-
tion provides that this department head shall be appointed
as provided by law, which presently provides for the
Governor to make this appointment. While this manner
of appointment is consistent with the general manner of
appointment of department heads, the Governor’s ap-
pointment power is statutory rather than constitutional.

The administrative structure of New York State gov-
ernment currently consists of 20 state departmentsand a
great number of other agencies, such as public authori-
ties, temporary state commissions, and various divisions
and offices in the Executive Department. Each depart-
ment and agency has been established for a particular
purpose, and each functions in a particular way within a
legally prescribed area of operation. Each department
directly or indirectly affects local governments of the state
in terms of jurisdictional or regulatory authority, advisory
services, aid programs and other related functions, de-
pending on its program responsibilities.

Some state agencies were created in response to fed-
eral mandates requiring that a particular type of state-
wide agency handle a particular program. Pressures from
within the state for new agencies to furnish specialized
services led to the establishment of other agencies. The
relationships between these agencies and local govern-
ments in the provision of public services are discussed in
Chapter XV.

Chapter Endnotes

6. Aurticle I, 82; see also Public Officer’s Law 83.
7. SeeN.Y.S. Constitution, Article V11, 84.

8. Aurticle Ill, 82; see also Public Officer’s Law 83.
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CHAPTER 111

The Judicial System

The State Constitution establishes a unified court system for New York State. All courts, except those of
towns and villages, are financed by the state in a single court budget. Administration of the courts is the
responsibility of a single administrator, having statewide authority, who acts in accordance with policy
direction supplied by the Chief Judge of the Court of Appeals.

The courts that compose the state’s judicial system generally may be arranged on three functional
levels: (1) appellate courts, including the Court of Appeals and the Appellate Divisions of Supreme Court;
(2) trial courts of superior jurisdiction, including the Supreme Court and various county level courts; and
(3) trial courts of inferior jurisdiction, including the New York City civil and criminal courts and various

district, city, town and village courts upstate.

The court system in New York is one of the three sepa-
rate branches of state government (Executive, Legisla-
tive and Judicial), and it plays an integral role in both state
and local governmental operations. The courts are charged
with: interpreting provisions of the State Constitution and
laws enacted by state and local governments; resolving
disputes between private citizens or between a private
citizen and a state agency; exercising jurisdiction over
persons accused of crimes and other violations of law;
and adjudicating claims of individuals against state and
local governments.

In 1962, New York made its first court reorganization
in more than a century by completely revising the judi-
ciary article of the State Constitution (Article V1). This
new article continued or established the various courts
that now comprise the New York court system. It also
prescribed the number of judges and justices for each of
these courts, their method of selection, and their terms of
office (Table 3). The new article also created an adminis-

trative structure responsible for administering the courts
and for disciplining judges.

In November 1977, the people of the state approved
a series of amendments to the judiciary article that: (1)
changed the manner in which Judges of the Court of Ap-
peals are selected from statewide popular election, to
gubernatorial appointment; (2) established a new, cen-
tralized system of court administration; and (3) stream-
lined procedures for disciplining judges. These amend-
ments took effect on April 1, 1978.

Of great importance to the operation of the court sys-
tem was the 1976 enactment by the State Legislature of
a unified court budget for all courts of the unified court
system, except town and village courts. Whereas for-
merly both state and local government sources had funded
the affected courts in over 120 different court budgets,
effective April 1, 1977, the state funded them entirely ina
single court budget.
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FIGURE 4

New York SateUnified Court System
Current Trial Court Sructure

Court of Appeals

AppellateDivisons

Supreme Courts

Family Courts

AppéelateTerms
(18 & 2™ Depts.)

Court of Clams

Surrogate's Court

County Court

— also hearsappealsfrom
town, villageand city courts
inthe3& 4" Depts.

NY C Civil Court

NY C Criminal Court

City Courts
Town Courts
Village Courts

Digtrict Courts
(29 Dept. Only)
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TABLES3

New York SateCourt System Char acteristics

Court
Court of Appeals

AppellateDivision

Appellate Term

Supreme Court
Court of Claims

Surrogate’'s Court

County Court
Family Court

Civil Court of
New York City

Criminal Court of
New York City

District Court
City Court

Town Court
Village Court

No. of Judges
7

24 permanent;
number of
temporary
judges

Varies

328
26

3r

129
127

120

107

50
162

Approx. 2,000
Approx. 570

How Selected

Gubernatorial appointment with advice

and consent of Senate upon recommendation
of acommission on judicial nomination

Gubernatorial designation from among duly
elected Supreme Court justices

Designated by Chief Administrator of Courts,
with approval of presiding justice of the
Department, from among duly elected
Supreme Court justices

Elected

Gubernatorial appointment with adviceand
consent of Senate

Elected

Elected

Mayoral appointment in New York City.
Elected outside the City

Elected

Mayoral appointment

Elected

Most elected, some appointed by Mayor
of Common Council

Elected
Elected

Term
14 years

Presiding justice: 14 years,
or balance of term as
Supreme Court justice'
Associate justice (perma-
nent): 5 years or balance
of term as Supreme Court
justice’

Varies'

14 years

9yearsor, if appointed to
fill avacancy, the period
remaining in that term’
14 yearsin New York
City' 10 years outside
the City'

10 years

10yearsor, if appointed to
fill avacancy, the period
remaining in that term’
10 years

10yearsor, if appointed to
fill avacancy, the period
remaining in that term’

6 years

Varies'

4 years
Varies, most are 4 years

1

Appellate and Court. of Appealsjustices.

Includes justices designated to the Appellate Division and Terms. Does not include certified justices of the Supreme Court
(which number may vary significantly each year).

Includes only separately elected surrogates.

Includes 72 county judges and 57 multi-hatted county-level judgeships.

Mandatory retirement at end of year in which Judge reaches age 70, with limited potential exceptionsfor Supreme,
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Court of Appeals

Established in 1846, the New York Court of Appeas
hasemerged asthe great common law court at the apex
of the state court system. In criminal cases wherethe
judgment isdeath, appealsmay betaken directly tothe
Court of Appeasfromacourt of origina jurisdiction; in
other casesappealsmay betaken asthe Legidature pro-
vides. Review of death judgmentsincludesboth ques-
tionsof law andfact. Otherwise, review isusudly limited
to questions of law. Incivil cases, appealsmay betaken
asof right or by permisson, depending onthefindity of
the determination from which an appeal issought, the
issuesinvolved, thecourt inwhichtheaction or proceeding
originated, and whether there was disagreement in the
court below.

The Court of Appealsconsistsof aChief Judgeand
six Associate Judges. Each judge servesaterm of 14
yearsor until theend of the calendar year inwhich heor
shereachesage 70, whichever occursfirst. Vacancies
onthecourt arefilled by gubernatoria appointment from
amongindividua sfoundto bequdified by anonpartisan
Commissionon Judicial Nomination. Inorder to bedli-
giblefor appointment, candidates must have been admit-
ted to the practice of law in New York for at least 10
years. All appointments must be approved by the Sate
Senate. The Governor isempowered to designatejus-
tices of the Supreme Court to serve asadditional Asso-
ciate Judgesonthe Court of Appeal sduring timesof heavy
caseload.

Generally, all sevenjudgesof the Court of Appeas
hear each case, although the Condtitutionrequiresonly a
quorum of fivejudges. In every casethe concurrence of
at least four judgesisnecessary for adecision.

The operations of the Court of Appeals are super-
vised and controlled by the court itself, the Chief Judge,
andtheclerk of thecourt. The Chief Judge servesasthe
principa officer of the court and overseesitsmaintenance
and operation. The Chief Judge presides at the hearing
of argumentsand at the conferenceof judgesduringwhich
decisonsarereached.

AppéllateDivison

Established in 1894, theAppellate Division of the Su-
preme Court servesavery important functioninthead-
minigiration of justiceinNew York State. Thefour courts
of theAppellate Division correspond geographically to
thefour Judicia Departmentsonthemapin Figure3.1.
They are congtituted as courts of intermediate appel late
jurisdiction. For all practical purposes, however, they

serve as courts of last resort; 90 percent of the cases
they hear are not subsequently reviewed by the Court of
Appesls.

Under the State Constitution and implementing stat-
utes, appealsin civil mattersaretakento theAppellate
Divisionsfrom each of thetria courtsintheunified court
system, except theNew York City Civil Court, and dis-
trict, town, villageand city courtsoutsidethe City of New
York. Onan appedl, theAppelate Division reviewsques-
tionsof law and questions of fact. Appealsincrimina
mattersaretaken to theAppellate Division from County
and Supreme Courts. Asincivil cases, the Appellate
Divisonreviewsquestionsof fact and questionsof law in
criminal appeals. TheAppellateDivisonasohasorigi-
nal jurisdictioninalimited number of cases.

The State Constitution authorizesthe First and Sec-
ond Judicial Departmentsto have seven justiceswhile
the Third and Fourth Judicia Departmentsare each au-
thorized to havefivejustices. The Governor can assign
additiond justicesto each of the courtsto assist withthe
caseload. Justicesof theAppellate Division, other than
thepresding judtice, aredesignated by the Governor from
among thejustices el ected to the Supreme Court. The
termof officeof eachjusticeisfiveyears, butislimitedto
theend of the calendar year inwhich thejusticereaches
age 70. However, Associate Justices who have been
certified for continued service may be designated tore-
mainon anAppe late Division bench beyondthisretire-
ment age. Whilethe Governor isnot generdly limitedto
choosingjusticeswho resdeinthe Judicial Department
whereavacancy exists, the Constitution requiresthat a
maority of thejusticesdesignatedto sitinany Appellate
Divison shall beresidentsof that Department.

Thepresding justiceof eachAppellate Divisonisdes-
ignated by the Governor from among the Supreme Court
justicesinthat Department. Theterm of officeof the pre-
sding justiceequalsthe period of timeremainingin hisor
her term asa Supreme Court justice. Fromtimetotime,
astermsexpireor vacanciesoccur, the Governor makes
new designations. The Governor isalso empowered to
make additional designations during times of heavy
caseload or when agtting justiceisunableto servefor a
period of time.

TheAppellateDivison courtsgenerdly sitin panel sof
fivejustices, athough panelsof four justicesare autho-
rized. Inevery casethe concurrenceof at least threejus-
ticesisnecessary for adecision. Theoperationsof the
Appdlate Divisonaresupervised and controlled by each
courtitsef, itspresding justice, and theclerk of thecourt.
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AppédlateTerm

The Congtitution authorizestheAppdlate Divisonin
eachjudicia Department to establishan Appellate Term
for that Department or apart of that Department. The
Appellate Termsare conducted by no morethan three
Supreme Court justiceswho have been specialy assgned
totheterms. Two justicesconstitute aquorum, and the
concurrence of at least two isnecessary for adecision.
Wherethey have been established, Appdlate Termsex-
ercisejurisdiction over civil and crimina appealsfrom
local courtsand certain appeal sfrom county courts. At
the present time, A ppellate Terms have been established
only intheFirst and Second Departments.

SupremeCourt

The Supreme Court, as presently congtituted, wases-
tablished in 1846. Formed by the consolidation of the
officesof circuit judge and chancery judgewith the pre-
exiging SupremeCourt, itisnow cond dered asnglecourt
having generd origind jurisdictioninlaw and equity.

Under thisbroad constitutional grant of jurisdiction,
the Supreme Court may hear any crimina or civil action

or proceeding irrespective of itsnature or amount, ex-
cept claimsagainst the State. In practice, however, the
Supreme Court outside New York City principally hears
civil matters, and the County Courts hear crimina mat-
ters. InNew York City, the Supreme Court sitsin both
civil and crimind parts.

Judticesaredected for 14-year termsby dectorswithin
their judicial districts. Retirement ismandatory at the
end of the calendar year in which ajusticereachesage
70, but justices can be certified for up to threetwo-year
periodsafter reaching 70. A justice of the Supreme Court
must have been admitted to practicelaw inthe statefor
at least 10 yearsbefore assuming office. The number of
justicesfor eachjudicid digtrictisprescribed by the State
Legidature, subject to acongtitutionaly prescribed maxi-
mum number.

Court of Claims

From 1777 until 1897, New York State did not per-
mit any claimfor damagesto beasserted againgt itinany
court. During that period, the statewasentirely immune
fromsuitinitscourts. Individuassufferinginjury totheir
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personsor property through the activities of public em-
ployeeswere not however, wholly without remedy, as
they could petitionthe L egidaturefor redressintheform
of privatelegidation. In 1817, an adminigtrativeremedy
was made availablefor someclaimsrelated tothe Erie
Canal. From thismodest 1817 provision, the Court of
Claimsevolved through many enactments, culminatingin
Chapter 36 of the Lawsof 1897.

ArticleVI, section 9, of the Congtitution provides:

“TheCourt shdl havejurisdiction to hear and
determineclaimsagaingt thestate or by the state
againg theclaimant or between conflictingclam-
antsasthelegidaturemay provide.”

Implementing thisgrant of authority, theLegidaurehas
provided that the Court of Claimsshall havejurisdiction
over clamsagainst the Statefor appropriation of real or
personal property, breaches of contract, and torts. The
Legidatureaso hasspecifically granted the court juris-
dictionto hear clamsinvolving: wrongful actsby mem-
bersof themilitary; military employeesin the operation
of any vehicleor aircraft; and claimsof imprisoned con-
victslater pardoned asinnocent by the Governor. The
court servesasaforumfor clamsby or against the State
and certain public authorities. It does not possess the
power to grant claimsagainst politica subdivisonssuch
ascounties, cities, townsand villages. Theseclamsare
litigated in the Supreme Court.

The Court of Claimscurrently consistsof 26 judges,
who hear claimsagainst the State. The court holdstwo
trial termseach year in each of its 9 districtsthroughout
the state. Claimsare usually tried and decided by one
judge, unlessthe presiding judge appoints up to three
judgesto sitinaparticular case. Judgesof the Court of
Claimsare appointed by the Governor, by and with the
consent of the Senate, for nineyear terms (although re-
tirement ismandatory at theend of the calendar year in
whichthejudgereachesage 70). A judge must have been
admitted to practicelaw inthe statefor at least 10 years
before he or she may beginto serve on the bench.

County Court

A County Court sitsin each of the 57counties of the
state outsdethe City of New York. Under the State Con-
ditution, they haveunlimited crimind jurisdiction, but their
civil jurisdictionislimited to money clamsfor not more
than $25,000. The County Court also haslimited appel -
latejurisdiction; inthe Third and Fourth Judicia Depart-
ments, it hearsappeal sfromcivil and crimind judgments
of justice courtsand city courts.

The State Constitution of 1846 declared that there
should be elected in each of the counties of the state,
except the City and County of New York, one county
judge, who should hold officefor four years. Theterm of
office hasbeen changed to 10 years, but the office has
remained elective. A candidate, to bedligiblefor elec-
tion, must have been admitted to practicelaw inthe state
for at least fiveyearsand must beares dent of thecounty.
Retirement ismandatory at the end of the calendar year
inwhich ajudgeturns 70 yearsof age.

The Constitution authorizesthe L egidatureto provide
that the sameindividua may holdtwo or all of the posi-
tionsof county, surrogate and family court judge at the
sametime. There are many so-called “two-hat” and
“three-hat” judgesin upstate counties.

Surrogate'sCourt

Theexistence of the Surrogate’s Court in New York
can betraced back to colonia times, when early Dutch
officid sexercisedjurisdiction over estatematters. This
practice continued throughthe British colonid period. The
granting of |etters of administration and the probate of
willsinthe State of New York becametheresponsbility
of the Governor. Indischarging thisresponsibility, the
Governor was authorized to appoint adelegateto actin
hisstead. Oneof theearly delegatesused thetitle of “ sur-
rogate.”

The State Constitution (Article V1, section 12) pro-
videsthat the Surrogate’s Court shall havejurisdiction
over dl actionsand proceedingsrelating to:

» the affairs of decedents, probate of wills and
adminigtrtion of estates,

» theguardianship of the property of minors; and

» suchother actionsand proceedings, not within
theexclusivejurisdiction of the Supreme Court,
asmay beprovided by law.

Inpractice, thecourt’sjurisdiction, whichincludessuch
equity jurisdiction asmay be provided by law, extends
to, among other proceedings: the probate and construc-
tion of wills; grantsof | etterstestamentary to executors;
grantsof |etters of administration; proceedingsfor the
payment of creditors claims; proceedingsby fiduciaries
and claimantsto determine the ownership of property;
proceedingsfor the payment of bequests; grantsof let-
tersof trusteeship; appointment of guardiansfor infants
and their property; and accountings by executors, ad-
ministrators, trusteesand guardians.

The State Constitution providesthat there shall beat
least onejudge of the Surrogate’s Court in each county
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and such number of additional judges as may be pro-
vided by law. Eachjudge of the Surrogate’s Court, al'so
knownasa“surrogate,” must bearesident of the county
inwhich the surrogate serves and elected by the voters
of that county. Theterm of officeis14 yearswithinthe
fivecountiesof the City of New York and 10yearsinthe
other 57 counties. All surrogates are subject to manda-
tory retirement at the close of the calendar year inwhich
they turn 70 yearsof age.

Thereisno constitutional requirement that the surro-
gatebeaseparately elected position. TheLegidature
hasprovided that whereit isnot, the county court judge
shall dischargethedutiesof thesurrogate, aswell asthose
of the County Court.

Family Court

Viewed asone of the ma or accomplishmentsof the
1962 constitutional reorganization of thejudiciary, the
Family Court hasemerged asamajor entity in dealing
withdifficult issuesinvolving childrenandfamilies. The
court sitsin every county in the state outside of New
York City and citywidein New York City.

TheFamily Court’sjurisdictionisdivided between mat-
tersthat originate as provided by law and thosethat are
referred toit from the Supreme Court. Thecourt’sorigi-
nd jurisdiction includesauthority to adjudicate matters
related tothe:

e protection, treatment, correction, and commit-
ment of minors;

e custody of minors,

» adoption of persons(shared concurrently with
Surrogate’ sCourt);

e support of dependents;
*  edablishment of paternity; and
» proceedingsfor conciliation of spousesand fam-
ily offenses(shared concurrently with courtswith
crimind jurisdiction).
TheFamily Court, whenexercigngitsjurisdiction over
mattersreferred to it from the Supreme Court, hasthe
same powers possessed by the Supreme Court.

InNew York City, judgesof the Family Court are ap-
pointed by the mayor for termsof 10 years. In counties
outsdethe City of New York, judgesof the Family Court
areelected by thevoters of the countiesfor termsof 10
years. All judgesof the Family Court must retire at the
end of the calendar year in which they turn 70 years of

age.

Criminal Court of theCity of New York

The Criminal Court of the City of New York isthe
busiest criminal court in theworld. Constituted in its
present formin 1962, the court hasitsrootsin colonial
daysandisthe product of an evolutionary processthat
culminated inthe abolition of two court systemsinthe
City — the M agistrates Court and the Court of Special
Sessions— and their replacement by the Crimina Court
of the City of New York. The court now has an autho-
rized complement of 107 judges.

The Crimina Court of the City of New York hasjuris-
diction to adjudi cate misdemeanorsand offenseslessthan
misdemeanors, and to conduct pre-indictment felony hear-
ings. Most of the court’ sbusinessconsistsof traffic vio-
lations, and violationsof the Administrative Code of New
York City or theMultiple Dwelling Law.

Judgesof the Crimina Court must beresdentsof New
York City. They are appointed for termsof 10 yearsby
the mayor. Where avacancy occurs for reasons other
than expiration of a10-year term, themayor appointsa
judgetofill theposition for the balance of the unexpired
term. Retirement ismandatory at theend of the calendar
year inwhichthejudgeturns 70 yearsof age.

Civil Court of theCity of New York

The Civil Court of the City of New York cameinto
existence on September 1, 1962, whenit wasestablished
through amerger of the City and Municipal Courtsas
part of the state’ splan of court reorganization. The Civil
Court isone of thebusiest courtsof civil jurisdictionin
the United States. The court hasjurisdiction over nu-
merouscivil actions, including contracts, actionsfor per-
sonal injury, real property actions, and actionsin equity.
The State Congtitution, however, limitsthecivil jurisdic-
tioninactionsinvolving money claimsto amaximum of
$25,000.

The Civil Court hasaspecia housing part, ingtitutedin
1972, to assure the effective enforcement of state and
local lawsfor theestablishment and mantenance of proper
housing standardsin New York City.

TheCivil Court dsohasasmall daimspart. Clamants
may present asmall claimwithout being represented by
anattorney. Corporations, associationsand assgneesmay
notingtitute actionsinthesmal clamspart, dthoughthey
may be sued asdefendants. They may, however, insti-
tutesmall clamsinthe Court’scommercia clamspart,
which observesthe sameinforma, expedited procedures
asthesmall clamspart.
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The Civil Court presently consistsof 120judges, se-
lected for termsof 10 yearsby voterswithin New York
City from*“didricts’ established by the State L egidature.
Retirement ismandatory at the end of the calendar year
inwhich ajudgeturns 70 yearsof age.

Digtrict, Town, Villageand City Courts

Minor civil and crimina litigation, aswell astheearly
stagesof major criminal litigation, arising outside New
York City arehandled by district, city, townand village
courts. Thesecourtsof “inferior jurisdiction,” asthey are
sometimescalled, include someof theoldest of thestate's
courts— town justices date back to the seventeenth cen-
tury — and some of the newest — the Nassau and Suf-
folk District Courts wereestablishedin 1937 and 1964,
respectively. The population centers served by courts of
inferior jurisdiction rangefromsmall cities, villagesand
towns, many of which have popul ations under athou-
sand, to countieshaving morethan onemillionresidents.
These courtsdeal with avariety of matters, including
sampletraffic offenses, bill collection cases, felony hear-
ings, and complex commercid litigation.

Townand village courtsarestaffed by full-timeor part-
timejustices, who often arencot lawyers. District courts
and someof thecity courtsare staffed by full timejudges
who arelawyers. Court sessonsareheldin placesrang-
ing fromthejustice' sliving room or office, to roomsin
town or village hals, to formal court houses. In some
localities, court recordsarekept directly by thejudicia
officer. Inothers, recordsare kept by one or morefull-
timeor part-timeclerks.

Aninitiativeto achieve procedural uniformity inthe
lower courtsin New York culminated inthe enactment of
sections of the Uniform Court Acts, which assurethat
proceduresfollowed inthese courtsare substantially the
samethroughout the state.

Town Courts. Thetown justice court isthe oldest of
the“inferior” courtsinthestate (seealso, Chapter VI1).
Under theoriginal town structure, justices of the peace
were membersof thetown board and thushad legidative
aswell asjudicia functions. TheTown Law, adoptedin
1934, substituted town councilmen for justiceson the
town board in towns of thefirst class. Intownsof the
second class, justices remained members of the town
boards, although the town boards had the option— by
resol ution subject to permissive referendum — of pro-
viding that justices should not be membersof the board.
In 1976, the Town Law wasamended again to preclude
all townjusticesfrom serving ontown boardsduring the
tenureof their judicid office.

All townjusticesof the peaceformerly rantheir courts
independently, regardless of the number of justicesinthe
sametown. In 1962, however, the Court Reorganization
Amendment integrated town justice courtsinto theuni-
fied court system, and the enactment of the Uniform Jus-
tice Court Act firmly established the single court concept
ineachmunicipality. All justicesof atown areconsidered
to bejustices of the same court, and the proceedings of
onejustice are treated as acts of the whole court. The
sdariesof judicia and non-judicia personnel of atown
justice court arefunded by thetown.

Village Justice Courts. Although villages appeared
aslocal governmental unitsaslongago as1790, village
justiceshave not played the same central rolesinvillage
organization asjusticesof the peace played intown de-
velopment.

Thecongtitutiona history of theofficeof villagejus-
tice, formerly known asthepolicejustice, startswiththe
Constitutional Convention of 1846. Until then, village
policejustices gpparently were not the subject of genera
legidation. At the convention, aproposal was madeto
authorizethe L egidatureto createinferior local courtsof
avil andcrimind jurisdictionincitiesand villages Today's
villagejustice court tracesitsrootsto that point intime.

A villagejustice court hasthesamejurisdictionwithin
thevillage asatown justice court haswithin thetown.
Thecost of villagejustice court operationsisfunded lo-
cdly.

City Courts. Since 1846, the L egislature has been
authorizedto createcity courtsof limitedjurisdictionand
to establish thetenure of city judgesand the method of
their selection. For many years, theresulting legidative
enactmentswereframed asindividual court acts, each
affecting only onecity. In 1988, however, theLegida-
turecombined dl provisonsof law regulating city courts
andtheir judgeshipsinto asinglesection of law. Also, as
has been done with town and villagejustice courtsand
thedistrict courts, the L egid ature hasestablished general
procedura and jurisdictional regulationsin one consoli-
dated statute of genera applicability todl city courtsin
the state outside the City of New York — the Uniform
City Court Act.

District Courts. Thefirst district court was estab-
lishedin Nassau County in 1937, under the provisionsof
the State Congtitution and theAllternative County Gov-
ernment Law. Theonly other district court now in exist-
enceisthedistrict court of the First Judicia District of
Suffolk County, comprising the towns of Babylon,
Brookhaven, Huntington, I1dlip and Smithtown. It was
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created by theLegidaturewiththeapprova of thevoters
of thosetownsin 1963.

Althoughthereareonly two district courtsnow in op-
erationinthestate, the State Constitution providesthat a
district court may beestablishedin any areaof thestate
wherethelocal governing body of the affected areare-
gueststhe State L egidlatureto establish such court and
where both the L egislature and the voters of that area
approveitsestablishment.

Jurisdiction. District, town, village and city courts
havelimited civil and limited crimind jurisdiction, asde-
finedintheUniform CourtActs. Ingenerd, thecivil juris-
diction of these courtsislimited to clamsfor money dam-
agesnot exceeding $15,000 in thedistrict court and city
courts, and $3,000in thetown and villagejustice courts,
andtojurisdiction over summary proceedingsfor there-
covery of real property. Each court aso hasjurisdiction
over smadl clams, asdiscussed below. Thecrimind juris-
diction of these courtsisidentical tothat of the New York
City Crimina Court.

Small Claims. Eachtown, village, city and district
court hasasmall clamspart wheremoney clamsuptoa
maximum of $5,000 ($3,000in town and village courts)
may be heard and determined in accordance with more
informal court procedures. Specid jurisdictional require-
ments must be met before a suit may be brought in a
small clamspart. If suitisbroughtinatown or village
justice court, the defendant must resde or havean office
for thetransaction of businessor aregular employment
withinthemunicipality inwhichthecourtislocated. If
brought inacity court, the defendant must reside, have
anoffice or beregularly employed within the county in
whichthecourt islocated. If brought inadistrict court,
the defendant must reside, have an office or beregularly
employed withintheterritory embraced by the court.

City and district courtsa so have commercial claims
partswheremoney claimsup to alimit of $5,000 may be
brought by businesses and heard and determined asin
smdl clamsparts.

Staterulesprovidefor asmple, informa and inexpen-
sveprocedurefor prompt determination of small clams
andcommercid dams. Suchclamsmust receiveanearly
hearing and determination, and the hearingsmust be con-
ductedinsuch away asto ensure substantia justice be-
tween the parties according to the rules of substantive
law. The parties are not, however, bound by statutory
provisionsor rulesof practice, procedure, pleading or
evidence.

Court Financing

EffectiveApril 1, 1977, New York adopted aunified
court budget system. Under thissystem, the state took
over the entire non-capital cost of the operation of all
courtsand court-related agenciesof theunified court sys-
tem, except town and villagejustice courts.

Disciplining of Judges

EffectiveApril 1, 1978, new congtitutionaly mandated
proceduresfor thedisciplining of judgeswere established.
A Commissionon Judicial Conduct, comprising 11 per-
sons selected from the community by the Governor, the
Chief Judge of the Court of Appedls, and theleadership
of theLegidature, hasprimary responsibility for thein-
vedtigationandinitial determination of complaintsagainst
judges. The Commission may admonish, censure, remove
or retirejudgesagainst whom complaintsare sustained.
The Court of Appealsmay review all determinations.

The State Constitution authorizestwo other methods
by whichjudgeswho arefound guilty of misconduct may
beremoved from office, both of which requireaction by
the Legidature: removal by impeachment and removal
by concurrent resolution of the Senateand Assembly. Nei-
ther method isfrequently used.

Court Administration

EffectiveApril 1, 1978, thestructure of court adminis-
trationin New York changed considerably. The principa
featuresof the new systeminclude:

» appointment of a Chief Administrator of the
Courts by the Chief Judge of the Court of Ap-
pedls, with the advice and consent of an Admin-
istrative Board of the Courts;

e central adminigtrativedirection of the courtsby
the Chief Judgeand the Chief Administrator;

» approval by the Court of Appealsof statewide
standards and policies governing the operation
of dl courts;

e promulgation by the Chief Judge, and approval
by the Court of Appeals, of acode of conduct
for judges, and

» freguent consultation with theAdministrative
Board of the Courtsin court management deci-
sons.

The Chief Administrator hasnumerousduties. Among
themost significant are: preparing thejudiciary budget;
establishing thetermsand partsof court and assigning
judgesto them; engagingin labor negotiationswith unions
representing non-judicial employeesof the courts; and
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recommending to the Legidatureand Governor changes
inlawsand programsto improve the administration of
justiceand court operations. Toass st inthe performance
of these duties, the Chief Administrator has established
an Officeof Court Adminigration, staffed by lawyersand
management experts. The Chief Administrator hasalso
delegated responsibility to a cadre of administrative
judges, each serving on aregional basis.

The Office of Court Administration seeksto reduce
the caseload in the state’ s courtsthrough an alternative
approach to resolving problemsthat devel op between
people— the Community Dispute Resolution Centers

Program. Under the program, which wasauthorized by
the Legidaturein 1981 and made a permanent part of
the Unified Court systemin 1984, the Chief Administra-
tor of the Courts contracts with nonprofit community
agenciesto provide mediation assistanceto help dispu-
tantsreach mutual agreement. Now operating Statewide,
these centerstakereferralsfrom judges, law enforce-
ment agencies, individuasand others. They handlesuch
mattersasanimal complaints, breachesof contract, do-
mestic arguments, harassment, landlord/tenant problems,
noise complaints, petty larceny, school problems, small
clamsand ordinanceviolations.

28

NYS Department of State



CHAPTER IV

Local Government Home Rule Power

The constitutional and statutory foundation for local government in New York State provides that coun-
ties, cities, towns and villages are ““general purpose” units of local government. They are granted broad
home rule powers to regulate the quality of life in communities and to provide direct services to the people.
In doing so, local governments must operate within the powers accorded them by statute and the New York

and United States Constitutions.

The home rule powers available to New York local governments are among the most far-reaching in the
nation. The extent of these powers makes each local government a full partner with the state in the shared

responsibility for providing services to the people.

Local government in New York State comprises coun-
ties, cities, towns and villages, which are corporate enti-
ties known as municipal corporations. These units of lo-
cal government provide most local governmental services.
Special purpose governmental units also furnish some
basic services, such as sewer and water services. School
districts, although defined as municipal corporations, are
single-purpose units concerned basically with education
in the primary and secondary grades. Fire districts, also
considered local governments in New York State, are
single-purpose units that provide fire protection in areas
of towns. Fire districts are classified as district corpora-
tions. There are other governmental entities which have
attributes of local governments, but which are not local
governments. These miscellaneous units or entities are
generally special-purpose or administrative units normally
providing a single service for a specific geographic area.

In this country’s federal system, consisting of the na-
tional, state and local governments, local government is
the point of delivery for many governmental services and
is the level of government most accessible to and familiar
with residents. Local government is often referred to as
the grass-roots level of government.

New York has many local governmental entities that
possess the power to perform services in designated geo-
graphical areas. While all of these entities fall within the
broad definition of “public corporation,”® only a very
small percentage of them are “general purpose” local
governments — counties, cities, towns and villages —
which have broad legislative powers as well as the power
to tax and incur debt. In order to stem the proliferation of
overlapping and independent local taxing units, the New

York Constitution was amended in 1938 to prohibit the
creation of any new type of municipal or other corpora-
tion possessing both the power to tax and to incur debt.*

While New York has long had counties, towns, vil-
lages and cities, their powers have increased greatly in
the last century. Originally, each individual local govern-
ment was created by a special act of the State Legisla-
ture. Each act created the corporate entity, identified the
geographical area that would be served by the entity and
granted powers and duties.** Over time, the State Legis-
lature adopted general laws to govern the nature and ex-
tent of local governments’ powers: the Town Law, Vil-
lage Law, General City Law and the County Law.*? These
general laws still apply, and now are augmented by the
overriding constitutional guarantee of “home rule.”*

Alocal government’s power is primarily exercised by
its legislative body. The general composition of legislative
bodies for counties, cities, towns and villages is discussed
in the individual chapters addressing each particular form
of government. The New York State Constitution, how-
ever, guarantees and requires that each county, city, town
and village have a legislative body elected by the people
of the respective governments.* Local legislative bodies
are granted broad powers to adopt local laws in order to
carry out their governmental responsibilities.”

Local governments serve a vital link in the relationship
between the states and the federal government under the
federal system. Many governmental services, whether
from the national or state level, have implications for, or
call for the involvement of, local government. Addition-
ally, in exercising its broad legislative authority, a local
government can profoundly impact the quality of life of
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its residents. This sharing of responsibility with the other
levels of government emanates from the federal and state
constitutions and the various statutory grants of power
that the State Legislature has passed to local governments.

Constitutional and Statutory Sources of
Local Authority

Federal Constitutional Foundation

Because the states and, particularly in New York, lo-
cal governments are integral elements of the federal sys-
tem, neither state constitutional and statutory provisions
nor local government legislative actions may contravene
the United States Constitution. It is rare for many of the
specific restrictions on state powers and authority, such
as those found in Article 1, section 10, of the federal Con-
stitution, to affect the day-to-day activities of local gov-
ernment, since these restrictions are designed primarily
to ensure the supremacy of the national government in
foreign relations. Whenever any local government exer-
cises any power accorded it by either the state constitu-
tion or by statute it must take care to consider whether its
actions would compromise federal constitutional provi-
sions that define the relationship of the state (and, by im-
plication, any of its political subdivisions) within the fed-
eral system, or guarantee personal liberties to individu-
als. For example, Article 1, section 8 of the United States
Constitution provides Congress with the power to “regu-
late Commerce with foreign Nations, and among the sev-
eral States, and with the Indian Tribes.” This grant of
power over commerce among the States has been inter-
preted to limit States’ power to adversely impact inter-
state commerce. Local regulatory measures that restrict
interstate commerce have been struck down by the United
States Supreme Court as unconstitutional.*®

The federal Constitution also guarantees that certain
personal liberties will not be taken away by the federal
government or by any state or local government. Of great
importance among these are the limitations on state power
that derives from the language of the Fourteenth Amend-
ment, which reads in part:

“No State shall make or enforce any law
which shall abridge the privileges or immunities
of citizens of the United States; nor shall any State
deprive any person of life, liberty or property,
without due process of law; nor deny to any
person within its jurisdiction the equal protec-
tion of the laws.”

Itis not practicable here to review the many ways in
which the Fourteenth Amendment limits and restricts the

exercise of state and local power. Suffice it to say that in
exercising the general power to make regulations for the
“...health, peace, morals, education, and good order of
the people...” — the power known as “police power”
— the state, as well as its local governments, must be
careful to do so only in ways that do not contravene the
“due process of law,” “equal protection of the laws,” and
“privileges and immunities” provisions of the Fourteenth
Amendment.

State Constitutional Foundation

Local governments look to the State Constitution for
the basic law which provides for their structure, powers
and operational procedures. Two articles of the State Con-
stitution concern key local government needs: home rule
(Article 1X) and finance (Article V11I). Article IX, en-
titled “Local Government,” is commonly referred to as
the “Home Rule” article of the State Constitution, for it
provides both an affirmative grant of power to local gov-
ernments over their own property, affairs, and govern-
ment, and restricts the power of the State Legislature from
acting in relation to a local government’s property, af-
fairs, and government only to general laws or to special
laws upon home rule request.r’ This article includes:

» alocal government bill of rights;
* local government’s power to adopt local laws;

» theduty of the State Legislature to provide for the
creation and organization of local governments;

» the duty of the Legislature to enact a statute of
local governments;

* restrictions upon the power of the Legislature to
act by special legislation in relation to the prop-
erty, affairs or government of a local government;

» the power of the Legislature to confer additional
powers upon local governments.

Article V111, entitled “Local Finances,” contains the
constitutional powers pertaining to local taxation and the
incurring of debt. Among its provisions are the following:

» prohibition on gift and loan of public money or
property to any private undertakings except for
the care of the needy;

» prohibition of loan or credit to any public or pri-
vate individual, corporation or undertaking;

 authorization for two or more local governments
to incur debt for cooperative arrangements;

 limitations on the amount of debt that counties, cities,
towns, villages and school districts may contract
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and the purposes for which such debt may be in-
curred,;

» limitation on the creation of a municipal or other
corporation which would have both the power to
levy taxes and the power to incur debt other than
a county, city, town, village, school district or fire
district;

» the manner of computation of the amount of debt
that may be incurred, including specified exclusions
from the total debt-incurring power;

» limitations on the amount of real property taxes
that may be raised for local purposes; and

» the power of the State Legislature to restrict the
powers of taxation and incurring of debt.

Table 4 indicates other articles of the State Constitu-
tion that either contain references relating to local gov-
ernment powers and operations or place restrictions on
the State Legislature.

Article IX of the State Constitution grants power in
two ways: directly, where the grants are, in effect, self-
executing and require no further state legislative imple-
mentation; and indirectly, where the grants require fur-
ther legislation before they can be exercised.

Examples of direct grants of power are contained in
section 1 of Article 1X of the State Constitution, entitled
“Bill of Rights for Local Governments.” These rights in-
clude: (1) the right of a local government to have a legis-
lative body elected by the people; (2) the power to elect
or appoint local government officers whose election or
appointment is not otherwise provided for by the Consti-
tution; (3) the power to take private property for public
use by eminent domain; and (4) the right to make a fair
return on local government utility operations.

In some cases, although the Constitution sets forth di-
rect grants of power, these grants may still be subject to
state legislative implementation through the enactment of
procedural steps for their use. For example, Article IX of
the State Constitution grants local law powers to local
governments, but the exercise of the local law power must
be in accordance with the procedures set forth in the
Municipal Home Rule Law, which was enacted by the
State Legislature to implement the constitutional grants
of power.

Some grants of power require additional legislative au-
thorization or direction in order for a local government to
utilize them. These grants include: (1) the power to en-
gage in cooperative undertakings as authorized by the
Legislature; (2) the power to apportion the costs of gov-

ernmental services as authorized by the Legislature; and
(3) the power for counties to adopt alternative forms of
county government under a special law or a general law
enacted by the State Legislature.

These Constitutional references indicated in the fol-
lowing table are intended only to acquaint the reader with
the existence of a constitutional base for local govern-
ments. Determining whether a local government may ex-
ercise a particular power or function requires a greater
familiarity with the complete text of the constitutional pro-
vision, the state legislative implementation, and judicial
interpretations, if any.

TABLE 4

Constitutional Provisions
Relating to Local Government

New York State
Constitution

ArticleV, §6

Subject

Prescribes civil service merit sys-
tem.

Prescribes that after July 1, 1940
membership in any pension or re-
tirement system of the state or civil
division is a contractual relation-
ship and cannot be diminished or
impaired.

ArticleV, §7

Article VI
Article X, 85

Provides for the court system.
Prescribes the power of the State
Legislature to create public cor-
porations.

Provides for the educational sys-
tem.

Contains several provisions relat-
ing to local office holders, includ-
ing: filling of vacancies, compen-
sation of constitutional officersand
election of city officers.

Contains the general provisions
relating to taxing authority.
Contains the basic provisions re-
lating to public assistance and the
social services system.

Provides the authority for the pro-
vision of low-rent housing and
nursing home accommodations
for persons of low income and for
urban renewal.

Article X1

Article XIII

Article XVI

Article XVII

Article XV111
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The Statutes

In many instances, the Constitutional provisions de-
scribed above direct the State Legislature to adopt laws
that give local governments the authority to take certain
legislative actions, such as entering into inter-municipal
agreements or adopting city or county charters. The State
Legislature also may delegate to local governments addi-
tional authorizations as it deems appropriate or neces-
sary to enable local governments to fulfill their obligations
in the partnership of government.

The Legislature has enacted a body of law, known as
the Consolidated Laws, containing the statutory provi-
sions from which local governments derive most of their
substantive and procedural power. The title of each vol-
ume of the law generally suggests the subject matter or
level of government to which it has primary application.
Table 5 indicates the Consolidated Laws that are most
relevant to local government.

TABLES
Consolidated Laws Relating to Local Government

General
Municipal
Law

Powers and duties pertaining to all
local governments and school dis-
tricts, including provisions relating
to the maintenance of reserve
funds, planning activities, coop-
erative undertakings, establish-
ment of municipal hospitals, pub-
lic bidding requirements, munici-
pal airports, local bingo and games
of chance option, urban renewal,
annexation, and conflicts of inter-
est.

Highway Law

Construction and maintenance of
state highways and arterials; pow-
ers of the State Department of
Transportation; powers and duties
of county and town superinten-
dents of highways; the construc-
tion and maintenance of county and
town highways, including limita-
tions on expenditures for certain

Civil Service The state’s merit system; powers highway-related purposes, as well
Law and duties of the State Civil Ser- as state aid programs for high-
vice Commission; provisions for ways.
civil servu':e admln!stratlon at th? Local Finance Authorizations and procedures
local level, the Public Employees Law relating to the incurring of debt b
rFa:cir Err(;ptloynlintﬁ\ Ct’l cor[]monly counties, cities, towns, villages){
clerredtoas he 7ay’or aw. school districts, fire districts and
County Law The structure, administrative orga- district corporations.
nization, and power and duties of
county government. Municipal Basic authorizations, requirements
Home Rule and procedures for the adoption
EducationLaw  The powers of the State Educa- Law— of local laws by counties, cities,
tion Commissioner; the structure, Statute of towns and villages, and the pro-
organization, and powers and du- Local cedures for enactment and revi-
ties of school districts; and the Governments  sion of county charters and city
basic programs of state aid to charters, as well as the Statute of
school districts. Local Governments.
ElectionLaw  The conduct of elections. Public Provisions applicable to state and
OfficersLaw local officers, including residency
Eminent Procedure for acquiring property requirements, official oaths and
Domain by exercise of the power of emi- undertakings, resignations, filling of
Procedure Law nentdomain. vacancies, removal from office,
public access to records and open
General The powers and duties of cities meetings.
City Law generally, as well as specific au- Retirement  Stateand local retirement systems.
thorizations of taxation for the City and Social
of New York. Security Law
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TABLES

Consolidated Laws Relating to Local Government
(Continued)

Second Class
Cities Law

The organization of cities which
were classified as cities of the sec-
ond class on December 31, 1923.
This law has limited application.

General taxation laws of the state
and authorizations for sales and
use taxes by counties, cities and
certain school districts.

Tax Law

Town Law The structure, organization, pro-
vision of services, and powers and
duties of towns and fire districts,
as well as fiscal procedures and

requirements.

Vehicle and
Traffic Law

State operation and regulation of
vehicular traffic as well as autho-
rizations for regulation by counties,
cities, towns and villages.

Village Law The structure, organization, pow-

ersand duties of villages.

Volunteer
Firefighters’
Benefit Law

Disability or death benefits for
firefighters or their families as a
result of injuries or death arising
from the performance of duties by
volunteer firefighters.

Workers’ Workers’ compensation benefits
Compensation  foremployees of public as well as
Law private employers. Also contains

authorizations for self-insurance

plans by local governments.

This listing is not a complete compilation of the laws
applicable to local government. Many other laws that have
significance either to a particular level of government or
to an individual local government are scattered through-
out the statutes. For example: the State Finance Law sets
forth the provisions relating to the state’s revenue-shar-
ing programs; the Labor Law contains provisions relat-
ing to prevailing wage requirements in public works con-
tracts; the Agriculture and Markets Law contains provi-
sions relating to the establishment of agricultural districts,
dog regulation and impoundment and sealers of weights
and measures; the Correction Law contains provisions
relating to supervision and administration of county jails
and penitentiaries and state supervisory powers over city
jails; the Parks, Recreation and Historic Preservation Law

contains authorizations for historic preservation and lo-
cal snowmobile operation regulation; and the Transpor-
tation Corporations Law contains local government ap-
proval requirements for the formation of private sewer
and waterworks corporations. The Social Services Law,
Mental Hygiene Law, Real Property Tax Law and Pub-
lic Health Law are discussed elsewhere in this book.

Statute of Local Governments

Aurticle 1X of the State Constitution required the State
Legislature to enact a “Statute of Local Governments” in
order to grant certain powers to local governments. The
granted powers include the power to: adopt ordinances,
resolutions, rules and regulations; acquire real and per-
sonal property; acquire, establish and maintain recre-
ational facilities; fix, levy and collect charges and fees;
and in the case of a city, town or village, to adopt zoning
regulations and conduct comprehensive planning.

The powers granted in the Statute of Local Govern-
ments are accorded quasi-constitutional protection by
Avrticle 1X; a power so granted cannot be repealed, im-
paired or suspended, except by the action of two suc-
cessive Legislatures, and with the concurrence of the
Governor. Thus, for example, the repeal of village ordi-
nance power by the State Legislature was accomplished
by Chapter 975 of the Laws of 1973 and Chapter 1028
of the Laws of 1974.

The Statute of Local Governments reserves certain
powers to the State Legislature, even where the exercise
of these powers could or would diminish or impair a lo-
cal power. These include the power to take actions re-
lating to the defense of the state, to adopt laws upon
local home rule request, to adopt laws relating to the cre-
ation of alternative forms of county government and to
adopt laws relating to matters of overriding state or re-
gional concern.

Limitations on the State Legislature

The powers of the State Legislature are derived from
Article 111 of the State Constitution, as well as from other
Constitutional provisions. Additional powers, as well as
restrictions thereon, were conferred upon the Legisla-
ture by Article IX of the State Constitution, which directs
the State Legislature to adopt certain laws necessary to
effect the local powers granted by that article. Article 1X
also restricts the State Legislature from adopting special
laws that affect a local government’s property affairs or
government. Article X, therefore, serves both asa source
of authority for local governments and as a shield against
intrusion by the State upon their home rule prerogatives.
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The restriction on the State Legislature’s legislative pow-
ers is predicated upon the phrases “property, affairs or
government” and “general law.” The Legislature is spe-
cifically prohibited from acting with respect to the prop-
erty, affairs or governance of any local government ex-
cept by general law, or by special law enacted on a home
rule request by the legislative body of the affected local
government or, except in the case of the City of New
York, by a two-thirds vote of each house upon receiving
a certificate of necessity from the Governor. The defini-
tions of the terms “general law” and “special law” as set
forth above also apply in the context of this provision.

Local Laws and Ordinances

Local legislative enactments must be considered in
order to fully define the power and authority of a local
government. City and county charters originally were
adopted by a special act of the State Legislature when a
city or county was created. These charters created the
municipal corporation and, importantly, directed its or-
ganization, and responsibilities, and accorded its pow-
ers. The Municipal Home Rule Law, pursuant to consti-
tutional direction, authorizes cities to amend their char-
ters and counties to adopt or amend charters by charter
local law.*® Charters of charter local governments must
be consulted in order to ascertain the nature and extent
of any power held by that government.®

Once a local government adopts an ordinance or local
law, the government is bound by such legislative enact-
ment until it isamended or repealed. Since local laws
may direct that a local government’s power be exercised
in a certain manner, and, in some instances, may super-
sede state law (to be discussed later), the local
government’s local laws and ordinances must be con-
sulted in order to fully define its powers.

Administrative Rulings and Regulations

Local government powers also may be expanded, re-
stricted or qualified by the rules and regulations of state
agencies. These rules and regulations are usually adopted
as part of the implementation of a state program having
local impact or application. Thus, it is advisable to re-
view state regulations on a particular subject in order to
ascertain the extent of local authorization in undertaking
a particular activity or program.

An example is the promulgation of a local sanitary or
health code. While a local government may promulgate
such a code, it must first ascertain what areas of regula-
tion have been covered by the State Sanitary Code. The
State Sanitary Code and other rules and regulations ap-

pear in the Official Compilation of Codes, Rules and
Regulations of the State of New York, which is published
and continually updated at the direction of the Secretary
of State.

Home Rule and Its Limitations

What “home rule”” means depends upon the context in
which it is used. Home rule in a broad sense describes
those governmental functions and activities traditionally
reserved to or performed by local governments without
undue infringement by the state. In its more technical sense,
home rule refers to the constitutional and statutory pow-
ers given local governments to enact local legislation in
order to carry out and discharge their duties and respon-
sibilities. This affirmative grant of power is accompanied
by a restriction upon the authority of the State Legisla-
ture to enact special laws affecting a local government’s
property, affairs or government.

Interpreting Home Rule

Originally, the powers of local legislation were derived
from specific delegations from the State Legislature. These
delegations concerned specific subjects and were nar-
rowly circumscribed. The courts applied strict rules of
construction when called upon to interpret state statutes
that delegated legislative power to local governments.
However, with the evolution of the broad home rule pow-
ers, which culminated in constitutional grants to all local
governments in 1964, there emerged a gradual recogni-
tion that the rules of strict construction were no longer
applicable to the interpretation of such delegated pow-
ers. Rather, the same rules of liberal construction appli-
cable to enactments of the State Legislature should be
applied to the local law power.

Judicial interpretations of the Home Rule article illus-
trate the tension between the affirmative grant of author-
ity to local governments and the reservation of matters
outside the “property, affairs or government” of local gov-
ernments to the State Legislature. Ina society where many
issues transcend local boundaries, a growing number of
matters are considered to be matters of state concern.?

The home rule powers enjoyed by local governments
in this state are among the most advanced in the nation.
By recognizing the extent of their powers and by con-
tinuing to exercise them, local governments can best avoid
the erosion of such powers. In this fashion, local govern-
ments will not only serve the needs of the people, but will
strengthen state-local relationships as well.
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Local Legislative Power

Forms of Local Legislation

Local legislation may take the form of local laws, ordi-
nances and resolutions.

A local law is the highest form of local legislation, since
the power to enact a local law is granted to local govern-
ments by the State Constitution. In this respect, a local
law has the same quality as an act of the State Legisla-
ture, since they both are exercises of legislative power
accorded representative bodies elected by the people.
Indicative of this is the fact that acts of the State Legisla-
ture and local laws are both filed with the Secretary of
State, the traditional record keeper for State government.

Anordinance isan act of local legislation on a subject
specifically delegated to local governments by the State
Legislature. Counties do not ordinarily possess ordinance
powers and the power of villages to adopt ordinances
was eliminated in 1974.

A resolution is a means by which a governing body
or other board expresses itself or takes a particular ac-
tion. Unlike local laws and ordinances, which can be used
to adopt regulatory measures, resolutions generally can-
not be used to adopt regulatory measures. Exceptions
exist to this rule, however, as authorized by the State Leg-
islature. For example, section 153 of the County Law
provides that a power vested in a county may be exer-
cised by local law or resolution.

The Local Law Power

Aurticle 1X of the State Constitution was implemented
in1964 by the State Legislature through the enactment of
the Municipal Home Rule Law, which reiterates and ex-
plicates the constitutional local law powers and provides
procedures for adopting local laws.

Both the Constitution and the Municipal Home Rule
Law provide the following categories of local law pow-
ers:

e The power to adopt or amend local laws relating
to their property, affairs or government which are
not inconsistent with the provisions of the Consti-
tution or with any general law;

» The power to adopt or amend local laws, not in-
consistent with the Constitution or any general law,
relating to specifically enumerated subjects,
whether or not these subjects relate to the prop-
erty, affairs or government of the local government,
and subject to the power of the Legislature to re-

strict the adoption of local laws in areas not relat-
ing to property, affairs or government; and

e The State Legislature is expressly empowered to
confer upon local governments additional powers
not relating to their property, affairs or government
and to withdraw or restrict such additional pow-
ers.

The phrase “property, affairs or government” isaterm
of art which has been defined largely by court decisions
which have determined what it is not—i.e., what are,
instead “matters of state concern”. Even where the sub-
ject matter of a local law falls instead within the meaning
of “property, affairs or government,” the local law must
be consistent with all general state laws and with the Con-
stitution.

The second category of local laws set forth above in-
cludes the specifically enumerated topics found in sec-
tion 10 of the Municipal Home Rule Law. For example,
a county, city, town or village may, by local law, modify
the powers, qualifications, number, mode of selectionand
removal, terms of office, compensation and hours of work
of its officers and employees. It may: create and discon-
tinue departments of its government; decide the mem-
bership and composition of its legislative body; and regu-
late the acquisition and management of property, the levy
collection and administration of local taxes and assess-
ments, and the fixing, levying and collecting of local rental
charges and fees. It may also provide for the protection
of its environment, the welfare and safety of persons and
property within its boundaries, and the licensing of busi-
ness and occupations.

Additional powers are conferred upon counties, cit-
ies, towns and villages in section 10 of the Municipal Home
Rule Law, for example:

»  Counties may assign administrative functionsto the
chairperson of the county legislative body, create
an administrative assistant to the chairperson, and
provide for the control of floods and reforestation
of lands owned by the county;

» Cities may revise their charters, as well as autho-
rize benefit assessments for local improvements;

» Towns may adopt local laws relating to the prepa-
ration, making, and confirmation of assessments
of real property and the authorization of benefit
assessments, consistent with state law. They may
also supersede any provision of the Town Law in
relation to an authorized area of local legislation,
unless such supersession has been restricted by
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the State Legislature and except for those provi-
sions of the Town Law relating to improvement
districts, areas of taxation, referenda and town fi-
nances;

* Villages may authorize benefit assessments and
may also supersede any provision of the Village
Law in relation to an authorized area of local leg-
islation, unless the State Legislature has restricted
such supersession.

The courts also have recognized the extent of local
law power. In a landmark case, the Court of Appeals,
the state’s highest court, upheld a locally enacted county
charter provision that superseded a general state law.?
Similarly, atown’s authority to supersede provisions of
the Town Law has been upheld.?

It can be readily seen that the grant of local law power
to local governments in New York is quite broad.

Restrictions on Local Law Powers

The local law power is not without its limitations. The
restrictions upon the exercise of the local law power are
as follows:

» Alocal law cannot be inconsistent with the Con-
stitution or with any general law. The term “gen-
eral law” is defined in the Constitution as a law
enacted by the State Legislature which in terms
and in effect applies alike to all counties outside
the City of New York, to all cities, to all towns or
to all villages. Conversely, a special law is defined
as one which applies to one or more, but not all,
counties, cities, towns or villages;

* A nnumber of specific restrictions or qualifications
are contained in the Constitution or have been en-
acted by the State Legislature, such as those set
forth in section 11 of the Municipal Home Rule
Law. This section, for example, restricts the adop-
tion of a local law if it would remove a restriction
of law relating to the issuance of bonds;

» Local law power is restricted where the subject of
the local law is one considered to be of “state con-
cern.” “Matters of state concern” is a phrase born
in judicial opinions rather than in the Constitution
or statutes. It is aterm used by the courts to define

what local governments may not accomplish by
local law — in other words, what is not within their
“property, affairs or government.” Matters of state
concern are those of sufficient importance to re-
quire State legislation. If the matter is to a sub-
stantial degree a matter of State interest, it is con-
sidered a matter of State concern, even if local
concerns are intermingled with the State con-
cerns.? Court cases construing the home rule
grants have indicated that “state concern” includes
such matters as taxation, incurring of indebtedness,
education, water supply, transportation and high-
ways, health, social services, aspects of civil ser-
vice and banking. As a general principle, a local
government may not adopt a local law relating to
a “matter of state concern” unless the Legislature
has specifically granted such power by law; and

» Local law power is restricted where the subject of
proposed local law action has been preempted by
the state. Preemption occurs when the State Leg-
islature specifically declares its intent to preempt
the subject matter, or when the Legislature enacts
sufficient legislation and regulation so as to indi-
cate an intent to exclude regulation by any other
governmental entity. The courts have termed such
indication intent to “occupy the field.”

Referenda

New York’s governmental heritage is that of a repre-
sentative form of government where most matters are ad-
dressed by elected officials. Certain matters of particular
importance, however, are set aside to be confirmed by
the voters through referenda. These matters generally in-
clude approval of Constitutional amendments and bond-
ing authorizations. The preference for a representative
form of government also carries through to the local level.
Matters may be set for local referendum only when au-
thorized by state statute. Certain local laws, which are
subject to mandatory referendum, do not become effec-
tive until approved by the voters through a referendum.
The referendum requirements that apply to local laws are
set forth primarily in sections 23 and 24 of the Municipal
Home Rule Law, and are discussed at greater length in
Chapter X.

Chapter Endnotes

9. Public corporations include municipal corporations, district corporations and public benefit corporations. Municipal corpora-
tions are cities, towns, villages, counties and school districts. District corporations are territorial divisions of the state with the
power to contract indebtedness and to levy (or require the levy of) taxes, such as a local fire district. Public benefit corporations
are formed for the purpose of constructing public improvements, such as a local parking authority. District and public benefit

corporations are discussed in Chapter 1X.
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10.

11.

12.
13.
14.
15.
16.

17.
18.
19.
20.

21.
22.
23.

New York Constitution, Article V111, § 3; see the discussion in Greater Poughkeepsie Library District v. Town of Poughkeepsie,
81N.Y.2d 574 (1993).

The 1777 New York State Constitution, Article XXXVI, confirmed land grants and municipal charters granted by the English
Crown prior to October 14, 1775. Chapter 64 of the Laws of 1788 organized the state into towns and cities.

Asmall group of villages still operate under their original special act charters. See Chapter V111, Villages.
See the New York Constitution, Article IX, added to the Constitution in 1963 and effective January 1, 1964.
New York Constitution, Article X, § 1(a).

New York Constitution, Article X, § 1(a).

Atown’s solid waste flow control law which restricted interstate commerce by limiting out-of-state firms’ entry to the unsorted
garbage market was struck down under what is called the “dormant” Commerce Clause. C.& A. Carbone, Inc. v. Town of
Clarkstown, 511 U.S. 383 (1994).

New York Constitution, Article IX, § 2(b)(2).
Municipal Home Rule Law, Article 4.
This holds true for any charter village, as well.

The most recent home rule cases indicate a growing class of state concerns. City of New York v. State of New York, 76 N.Y.2d 479
(1990); Albany Area Builders Association v. Town of Guilderland, 74 N.Y.2d 372 (1989).

Town of Smithtown v. Howell, etal., 31 N.Y. 2d 365 (1972).
Kahmi v. Town of Yorktown, 74 N.Y.2d 423 (1989).
See Adler v. Deegan, 251 N.Y. 467 (1929) and Wambat Realty Corp. v. State of New York, 41 N.Y.2d 490 (1977).
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CHAPTERYV

County Government

While originally established to serve as instrumentalities of the state existing for state purposes, coun-
ties in New York are now full service general purpose units of government that provide a vast array of

services to their residents.

What is a County?

New York counties began as entities established by
the State Legislature to carry out specified functions at
the local level on behalf of the state. During the 20th cen-
tury, county government in New York underwent major
changes in function, form and basic nature.

The counties in New York are no longer merely subdi-
visions of the state that primarily exist to perform state
functions. The county is now a municipal corporation with
geographical jurisdiction, home rule powers and the fis-
cal capacity to provide a wide range of services to its
residents. To some extent, counties have evolved into a
form of “regional” government that performs specified
functions and which encompasses, but does not neces-
sarily supersede, the jurisdiction of the cities, towns and
villages within its borders.

New York State outside New York City is divided
into 57 counties. The five boroughs of the City of New
York function as counties for certain purposes, although
they are not organized as such nor do they operate as
county governments. Unless otherwise indicated, refer-
ences to counties in this chapter will apply only to those
outside New York City.

Counties in New York are very diverse in population
and demographics. The 2000 Census populations of the
counties vary from Suffolk County’s 1, 419, 369 to
Hamilton County’s 5, 379. St. Lawrence County is the
largest in geographical area, with over 2, 700 square miles,
and Rockland is the smallest, with 175 square miles. The
most densely populated county is Nassau County with
more than 4, 500 people per square mile, and the most
sparsely populated is Hamilton County, with fewer than
3 people per square mile. The population of New York’s
counties is shown in Table 6.

Of the state’s 57 counties outside New York City, 21
contain no cities. All counties include towns and villages,

although the number of each varies widely, from 32 towns
in St. Lawrence, Cattaraugus and Steuben counties to
three towns in Nassau County, and from Hamilton and
Warren counties’ one village each to Nassau County’s
64 villages.

The foregoing statistics indicate that it can be decep-
tive to speak of counties in New York State as though
they were all alike. New York counties are among the
most urban and the most rural in the nation, and the inter-
ests, concerns and governmental expectations of their resi-
dents are similarly diverse.

Historical Development

The patterns of county government organization in New
York were set in colonial times. The “Duke’s Laws” of
1665 created “ridings,” or judicial districts, which were
in effect a system of embryonic counties. In 1683, an act
of the first Assembly of the Colony established the first
12 counties — adding 2 to the 10 which had previously
come into existence — and created the office of sheriff in
each county. These original counties were Albany,
Cornwall, Dukes, Duchess, Kings, New York, Orange,
Queens, Richmond, Suffolk, Ulster, and Westchester.
Cornwall and Dukes were deemed part of Massachu-
setts after 1691.

County legislative bodies began at the same time, when
freeholders, later known as supervisors, were elected to
represent each town in the establishment of tax rates to
defray the costs of county government, including the op-
eration of a court house and a jail.

The reasons for the creation of county governmentsin
the early colonial period appear to have been practical:
to improve protection against enemies and to provide a
more broadly based mechanism for maintaining law and
order. The first duties of county government lay in these
functional areas. Itis of interest to note that the sheriffs in
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the first counties were appointed by the Governor and
could serve only one term.

The first State Constitution in 1777, which designated
counties, towns and cities as the only units of local gov-
ernment, recognized the existence of 14 counties that had
been established earlier by the colonial Assembly. Two
of those counties were ceded to Vermont in 1790 in the
settlement of the New Hampshire land-grant controversy.
All of New York’s other 50 counties were created by
acts of the State Legislature. The state’s newest county,
Bronx, was established in 1914.

The basic composition of the counties was set in 1788
when the State Legislature divided all of the existing coun-
ties into towns. Towns, of course, were of earlier origin,
but in that year they acquired a new legal status as com-
ponents of the counties.

Throughout the nineteenth century, additional counties
were created, usually when an area contained approxi-
mately 1,000 residents. New counties were typically
formed out of existing counties, some of which originally
covered vast geographical areas.

TABLE 6
New York State Counties

Chief
COUNTY Administrative Official Legislative Body Number of Members  Population **
Albany* Executive Legislature 39 294,565
Allegany Administrator Legislature 15 49,927
Broome* Executive Legislature 19 200,536
Cattaraugus Administrator Legislature 21 83,955
Cayuga Chair of Legislative Body Legislature 15 81,963
Chautauqua* Executive Legislature 25 139,750
Chemung* Executive Legislature 15 91,070
Chenango Chair of Legislative Body Supervisors 23 51,401
Clinton Administrator Legislature 10 79,894
Columbia Chair of Legislative Body Supervisors 22 63,094
Cortland Chair of Legislative Body Legislature 19 48,599
Delaware Chair of Legislative Body Supervisors 19 48,055
Dutchess* Executive Legislature 25 280,150
Erie* Executive Legislature 17 950,265
Essex Manager Supervisors 18 38,851
Franklin Manager Legislature 7 51,134
Fulton Chair of Legislative Body Supervisors 20 55,073
Genesee Manager Legislature 9 60,370
Greene Administrator Legislature 14 48,195
Hamilton Chair of Legislative Body Supervisors 9 5,379
Herkimer* Administrator Legislature 17 64,427
Jefferson Administrator Legislature 15 111,738
Lewis Manager Legislature 10 26,944
Livingston Administrator Supervisors 17 64,328
Madison Chair of Legislative Body Supervisors 19 69,441
Monroe* Executive Legislature 29 735,343
Montgomery Administrator Supervisors 15 49,708
Nassau* Executive Legislature 19 1,334,544
Niagara Chair of Legislative Body Legislature 19 219,846
Oneida* Executive Legislature 29 235,469
Onondaga* Executive Legislature 19 458,336
Ontario Administrator Supervisors 21 100,224
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TABLE 6

New York State Counties

(Continued)

Chief
COUNTY Administrative Official Legislative Body Number of Members ~ Population **
Orange* Executive Legislature 21 341,367
Orleans Administrator Legislature 7 44,171
Oswego Administrator Legislature 25 122,377
Otsego Chair of Legislative Body Legislature 14 61,676
Putnam* Executive Legislature 9 95,745
Rensselaer* Executive Legislature 19 152,538
Rockland* Executive Legislature 17 286,753
St. Lawrence Administrator Legislature 15 111,931
Saratoga Administrator Supervisors 23 200,635
Schenectady™ Manager Legislature 15 146,555
Schoharie Chair of Legislative Body Supervisors 16 31,582
Schuyler Chair of Legislative Body Legislature 8 19,224
Seneca Manager Supervisors 14 33,342
Steuben Administrator Legislature 17 98,762
Suffolk* Executive Legislature 18 1,419,369
Sullivan Manager Legislature 9 73,966
Tioga Chair of Legislative Body Legislature 9 51,784
Tompkins* Administrator Legislature 15 96,501
Ulster Administrator Legislature 33 177,749
Warren Administrator Supervisors 20 63,303
Washington Administrator Supervisors 17 61,042
Wayne Administrator Supervisors 15 93,765
Westchester* Executive Legislature 17 923,459
Wyoming Administrator Supervisors 16 43,424
Yates Administrator Legislature 14 24,621
*  Charter County
** 2000 Census.
SOURCE: U.S. Bureau of the Census, courtesy of Empire State Development Corporation.
County government information courtesy New York State Association of Counties.
New York City Boroughs/Counties
Borough Population**
Bronx 1,332,650
Kings 2,465,326
New York 1,537,195
Queens 2,229,379
Richmond 443,728
** 2000 Census.
SOURCE: U.S. Bureau of the Census, courtesy of Empire State Development Corporation.
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The Changing Nature of County Government

The basic changes in form, powers and functions, which
the counties in New York have been undergoing, have
been hastened and facilitated by three major develop-
ments:

» Therapid urbanization of many areas of the state
after World War 11, particularly in the environs of
large cities;

» Theavailability, by general law, of authority for the
residents of a county to draft and adopt a home
rule charter to provide whatever form of govern-
ment they consider most appropriate to local needs,
and through the charter, to assign to the county
government duties and functions they want the
county to undertake — within state Constitutional
and statutory limitations;

» Basic alteration of the representative base for
county legislative bodies resulting from federal and
state court rulings requiring that such representa-
tion comply with the “one person-one vote” prin-
ciple.

While county government still must perform as an ad-
ministrative arm of state government for many purposes,
at the same time it must be an independent unit of gov-
ernment exercising powers of its own to meet new, diffi-
cultand complex demands.

As the population spilled out from the central cities of
the metropolitan areas, the towns and the counties occu-
pying the periphery had to take on a wide range of new
functions, services and duties. As a result, the forms and
procedures of county government changed to meet the
needs of the metropolitan areas. At the same time, how-
ever, the old forms of county government, which largely
reflected rural needs and county functions as state ad-
ministrative units, were retained in areas where they were
still appropriate. Even in the latter case, however, it has
proven convenient for the state to use the counties in new
ways for new purposes in carrying out new state pro-
grams and objectives.

At the present time, most New Yorkers live in coun-
ties that are now considered urban because of their popu-
lation or proximity to a major city. Some counties are
marginally urban because of their economic orientation
and because people journey to work from those coun-
ties to larger metropolitan centers that may be some dis-
tance away. This very fact, however, lends an urban aura
to those counties even though their primary activities may
still have rural characteristics.

The County Charter Movement

One of the developments that has facilitated the chang-
ing nature of county government in New York has been
the provision of general law authority for counties to draft
and adopt home rule charters by local initiative and ac-
tion.

Most of the counties of the state still operate, as they
did in the past, under the general provisions of the New
York State County Law. Even these counties have cer-
tain latitude under state law to develop their own organi-
zational structures and to provide for the administration
of their services. In fact, a majority of the counties that
operate under the County Law have a county adminis-
trator or comparable position.

Any county, regardless of size, may gain a much wider
scope for local initiative and action through the adoption
of a county charter. Table 7 lists the 19 charter counties
in New York and the year of adoption of their current
charter.

TABLE7
Charter Counties In New York
County Date Charter Adopted
Nassau 1936
Westchester 1937
Suffolk 1958
Erie 1959
Oneida 1961
Onondaga 1961
Monroe 1965
Schenectady 1965
Broome 1966
Herkimer 1966
Dutchess 1967
Orange 1968
Tompkins 1968
Rensselaer 1972
Albany 1973
Chemung 1973
Chautauqua 1974
Putnam 1977
Rockland 1983

The spread of the county charter movement in New
York has been a relatively recent phenomenon. In 1937,
the Legislature enacted an Optional County Government
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Law which broadened the scope of local choice as to
organization and form. By the early 1950°s only three
counties — Nassau, Monroe and Westchester — had
organized under optional or special charters granted by
the State Legislature. Because of the counties indifferent
response to this form, in 1952 the Legislature repealed
the optional County Government Law and enacted the
Alternative County Government Law, which extended to
the counties a choice of four optional alternative forms of
government organization. However, no county utilized the
provisions of this law. In 1958, Suffolk County was
granted an alternative form of county government by spe-
cial state legislation.

An amendment to the State Constitution in 1959 pro-
vided the necessary constitutional basis for locally devel-
oped and adopted charters. With the implementing stat-
utes enacted by the State Legislature, the amendment
enabled counties to adopt charters that could supersede
the governmental structures provided in the County Law.
The response was immediate; Erie County in 1959 was
the first to adopt its own charter under the new law. In
1961, Oneida and Onondaga Counties followed. Enact-
ment in 1963 of the Municipal Home Rule Law, to which
the County Charter Law provisions were transferred,
further facilitated the reorganization by charter of county
governments. Since that change, the number of counties
operating under charters has increased to 19. One of these
counties — Herkimer — chose only to reapportion the
county legislative body through the county charter method
and left intact the organizational arrangements provided
under the County Law.

Reform of County Legislative Bodies

Athird recent development that significantly impacted
county government in New York was the reapportion-
ment of representation in county legislative bodies in re-
sponse to judicial mandates.

From the earliest days of county government, the
county’s legislative body — and its executive and admin-
istrative elements as well —was a board of supervisors.
The board of supervisors consisted primarily of the su-
pervisors of the towns within the county who were elected
solely as town officers at town elections but who served
ex officio as county legislators. In counties containing cit-
ies a number of “city supervisors” were elected by city
voters, usually by wards, to serve solely as county offi-
cials and having no other duties as city officials.

In the early 1960’s, the courts found that many of the
arrangements in New York for boards of supervisors vio-
lated the Equal Protection clause of the Fourteenth

Amendment of the United States Constitution. The basis
for this ruling was the fact that each town in a county,
small or large, had one vote in the legislative body. Thus,
avoter inatown with a population of a hundred wielded
ten times more weight in the county legislative body than
did a voter in a town of a thousand. Accordingly, the
counties were ordered to bring the apportionment of their
legislative bodies into compliance with the principle of
One person-one vote.

The counties of New York State have used one of
two basic methods to comply with the Supreme Court’s
mandate: weighted voting or districting. Some counties
still retain the board of supervisor’s arrangement, but with
an appropriate weighting of the relative voting strength of
each supervisor. Other counties now elect legislators from
districts, which may or may not coincide with town lines.

Variations of these two basic methods have been used
to accommodate local conditions. In some counties,
weighted voting provides that each legislator “casts the
decisive vote on legislation in the same ratio which the
population of his or her constituency bears to the total
population.” In others, the weighting simply reflects the
represented population. Districting has taken the form of
single or multi-member districts or a mix of both.

In many cases, the members of the county legislative
bodies now occupy their positions in that capacity alone;
they are clearly county legislators, elected as such. This
isamajor change in the basic structure of county gov-
ernment, since it can be argued that until the county had
its own independently elected legislative body, it could
not truly be regarded as a full unit of local government
with its own defined powers and its own authority to uti-
lize those powers in response to countywide needs.

County Government Organization

Four organizational elements exist in some formand in
varying degrees among all counties, both charter and non-
charter. These are: (1) a form of executive or administra-
tive authority, either separate from or as a part of legisla-
tive authority; (2) a legislative body; (3) an administrative
structure; and (4) certain elective or appointed officers
who carry out specific optional duties and functions.

Executive and Administrative Authority

Non-charter Counties. The County Law, which pro-
vides the legal framework for non-charter county gov-
ernment, makes no provision for an independent execu-
tive or administrative authority. The executive and legis-
lative authority remain joined in the legislative body, which
may exercise that function indifferent ways. The legisla-
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tive body may organize its committee structure around
the functional areas of county government; each commit-
tee or its chairman exercises a certain amount of supervi-
sory or administrative authority on behalf of the legisla-
tive body over the operational arrangements for the pro-
vision of the specific service or activity. The legislature
may also delegate to its chairman a substantial amount of
administrative authority to be exercised on its behalf.

As long as the functions of county government were
relatively few and simple, such arrangements assured the
legislature of direct information about day-to-day county
operations. As county functions and programs increased
in number, diversified in kind, and expanded enormously
in both complexity and cost, this fragmentation of admin-
istrative authority often fell short of providing necessary
overall supervision and coordinated direction. Partly to
correct this inadequacy, the county charter movement
spread rapidly during the 1950°s and 1960’s among the
larger and rapidly urbanizing counties of the state.

In addition to the internal arrangements whereby a
county legislative body may exercise a certain amount of
executive and administrative authority, several provisions
of law authorize the county legislature to establish the of-
fice of county administrator or a similar office to carry
out, on behalf of the legislature, certain administrative
functions.

The first of these provisions is section 10(1)(a)(1) of
the Municipal Home Rule Law, which authorizes local
governments to enact local laws relating to the powers,
duties, qualifications, number, mode of selection and re-
moval, and terms of office of their officers and employ-
ees. Under this provision, a county may create the office
of county administrator or manager, and assign to the of-
fice certain administrative functions and duties to be per-
formed on behalf of the county legislature.

A county legislature should keep two factors in mind
when creating such an office. The first is to determine
whether the powers and functions to be assigned to the
office would either diminish the powers of any elected
county official or transfer to such an office any powers
and duties presently vested by law in other county of-
fices. Insuch situations, the Municipal Home Rule Law
provides for a mandatory referendum. The second is to
determine how far the county legislature is empowered
to go in assigning various functions and duties to the of-
fice of county administrator. At what point will the legis-
lature, in effect, be enacting an alternative form of county
government? In other words, how far can the county go
in assigning powers and functions before it becomes nec-
essary to enact a county charter?

Another option is found in the Municipal Home Rule
Law, section 10(1)(b)(4), which authorizes a county to
create by local law the position of administrative assis-
tant to the chairman of the board of supervisors. While
such alaw may assign specified administrative functions,
powers, or duties to this office, the board must remain
the final authority with respect to such administrative func-
tions and duties.

Finally, section 204 of the County Law provides that
the county legislative body may establish the position of
“executive assistant” by local law, resolution, or by inclu-
sion in the county budget.

The foregoing illustrates that a county government with-
out a charter still has a number of options through which
it can provide itself with a certain amount of administra-
tive leadership and day-to-day direction. However, the
legislative body must retain the executive authority gen-
erally embodied in making policy and developing the an-
nual budget.

Charter Counties. The principal difference between
a county government operating pursuant to the County
Law and one operating pursuant to a charter is that a
county charter ordinarily provides for an executive or ad-
ministrator, independent of the legislature, who adminis-
ters the day-to-day affairs of county government. Of the
19 charter counties in the state, 16 have elected execu-
tives, while 2 have professional managers.

\oters in the charter counties of New York, in most
cases, have chosen the elected executive form of county
government organization. The creation of the office of
elected executive provides the county with potentially
strong leadership, because the executive is elected by
the voters of the entire county. Thus, the executive oper-
ates from a strong political base to speak for the county,
and to exercise leadership in relation to the legislative body.
This principle holds true even where the charter does not
endow the executive with extensive powers.

The elected executive also provides a focus of public
attention in county government that is lacking in the orga-
nization under the County Law. Like elected executives
at other levels, the county executive operates under con-
stant scrutiny.

Under most county charters, the elected county ex-
ecutive may secure additional professional administrative
assistance, subject to appropriated funds. For example,
the executive may provide, within the annual appropria-
tion, for the creation of the office of deputy county ex-
ecutive for administration or for an executive assistant to
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carry out responsibilities that may be delegated by the
executive.

One of the most influential elements of the elected
executive’s authority is the budgetary power, an essential
tool of executive participation in policy developmentand
in strong administration. Through the framing of an ex-
ecutive budget, the county executive establishes and rec-
ommends to the county legislature priorities among pro-
grams. If they are approved by the legislative body, these
priorities provide a direction for the implementation of
policies.

Another important element of the authority of the county
executive or county manager in charter counties is the
power to appoint and remove department heads. The
charter may allow the executive to exercise this authority
without confirmation or approval by the legislative body,
and in other cases, the charter may require the confirma-
tion or approval of the action. In either case, the execu-
tive must exercise this authority within the scope of the
applicable civil service laws as described in Chapter XIII.

Initially, the size of a county’s population has much to
do with whether the county’s voters believe it is neces-
sary to provide the county with executive leadership and
day-to-day direction of operations by adopting a locally
drafted charter. It is possible, however, that other con-
siderations, such as fiscal concerns, are of equal impor-
tance. Without a strengthening of executive capacity, the
urbanizing counties of the state found themselves severely
handicapped in meeting and dealing with new and ex-
panding service demands. Legal authority to draft and
adopt a charter locally, one specifically tailored to fit lo-
cal conditions and requirements, has facilitated the ef-
forts of counties to meet their rapidly growing responsi-
bilities as true units of local government.

County Legislative Bodies

Every county has power to enact laws, adopt resolu-
tions, and take other actions having the force of law within
its jurisdiction. This power, along with the related author-
ity to make policy determinations, is vested in a legisla-
tive body.

The legislative bodies of the counties are designated
by various names, including Board of Supervisors, Board
of Representatives, Board of Legislators, and County
Legislature. Originally, the legislative bodies of all coun-
ties were boards of supervisors, consisting of the town
and city supervisors. With the adoption of various reap-
portionment plans and with the spread of home rule char-

ters, however, other designations were developed ac-
cording to local preference.

Figure 6 shows the basic makeup of county legislative
bodies, along with their 2000 Census populations. This
figure illustrates that neither the size of a county’s popula-
tion nor the fact of having a charter have little if anything
to do with the size of a county’s legislative body. Legisla-
tures range in size from seven members in Franklin and
Orleans Counties to 39 in Albany County.

Generally, members of county legislative bodies are
elected for either two or four year terms. In counties that
have retained a Board of Supervisors, the term of office
for each member is two years, except in towns that have
exercised the option under the Town Law to extend the
term to four years. Of the 57 county legislative bodies,
36 conduct scheduled meetings once a month and 17
meet twice a month. Other meeting patterns are prac-
ticed by three counties, and one legislative body, Herkimer,
conducts a scheduled meeting quarterly, but holds addi-
tional meetings as needed. All of the legislative bodies
convene for special meetings, a fairly frequent occurrence
inmany counties.

Since the role of the county as a true unit of local gov-
ernment continues to evolve, the legislative bodies of New
York counties are also continuing to change. Their com-
mittee structures, rules of procedure, and patterns of ac-
tion may reflect some practices of earlier times, but it is
clear that adjustments are under way. The heightened
responsibility of members of county legislative bodies is
indicated by the fact that the budgets they must consider
and adopt each year range from tens of millions of dol-
lars insmall counties to hundreds of millions in large coun-
ties. Several counties have budgets in excess of one bil-
lion dollars, and Nassau County’s budget nears three bil-
liondollars.*

Administrative Structure

The administrative structures of county governments
in New York are generally similar. The basic organiza-
tional arrangements and operational procedures of county
administration were set at a time when the functions and
duties were few, relatively simple and largely reflective of
state objectives. In some counties with smaller and ho-
mogeneous populations, the traditional arrangements still
provide an adequate administrative structure.
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In the large counties, however, urbanization has cre-
ated a need for new patterns of administration as well as
new leadership arrangements. The result has been arapid
growth in both the size and complexity of county admin-
istrative structures. These arrangements meet the needs
of both ongoing traditional county functions, such as law
enforcement and record keeping, as well as the newer
county functions in such areas as industrial and economic
development, mental health services, and the provision
of recreational facilities and programs.

The administrative structures of New York counties
generally fall into three categories: (1) organization under
the County Law; (2) organization with an elected county
executive; and (3) organization with an appointed man-
ager or administrator. As might be expected, there are

many similarities among these three forms, but there are
also differences. As illustrated in Figures 6, 7, and 8, the
primary differences among the three forms are at the top,
in the relationship between the elected representative
body and how the county is functionally administered.
The administrative structure of a county government does
not depend on whether the county elects an executive,
appoints amanager, or leaves administrative direction and
supervision to its legislative body. However, most of the
larger counties have found it desirable, if not necessary,
to divide their administrative structures into many depart-
ments. This organizational structure facilitates proper di-
rection and supervision of what have become large-scale
enterprises.
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FIGURE 7
County Government
Executive Form Organization Chart
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FIGURE 8
County Government
Manager Form Organization Chart
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Other Elected and Appointed Officers

In counties organized under the County Law, the fol-
lowing officials must be elected: district attorney, sheriff,
coroner(s)® and county clerk. Under a home rule char-
ter, a county may alter some of these officers’ duties, sub-
ject to referendum. The treasurer must also be elected,
but this office may be eliminated under either the County
Law or a home rule charter.

Many of the charter counties have dropped the office
of treasurer and incorporated its functions with those of a
director of finance. The office of sheriff, although based
inthe Constitution, may also be substantially modified. In
counties with county police departments, for example,
the office of sheriff has few, if any, law enforcement func-
tions, but may retain civil functions and responsibility for
operating a county correctional facility.

The Functions of County Government

At the beginning of this chapter we noted that the prin-
cipal reasons for creating county governments in the co-
lonial period were to facilitate the defense of the commu-
nity against enemies and to maintain public order.

With the establishment of state government, the coun-
ties provided an already existing and readily available ad-
ministrative unit through which the state could carry outa
number of its functions and duties. To do this, the coun-
ties found themselves keeping records on behalf of the
state, enforcing state laws and conducting elections for
the state, among other state-assigned functions. In New
York, as in other states, the prevailing view saw county

government as an arm of state government, serving state
purposes.

It is doubtful that many residents of the counties of
New York ever fully shared this assessment of the nature
of the county. The people of the counties appear to have
felt from earliest times that the county, like the city, the
town and the village, was one of “their” local govern-
ments, even though it may have performed duties for the
state.

The recent fundamental changes in the nature and form
of county government in New York have in some ways
brought the legal concept of a county closer in line with
the concept held by most of the counties’ inhabitants. The
impetus for this merger of the de jure with the de facto
probably sprang from the rapidly expanding demands for
services, which were stimulated by population growthand
urbanization, which often could not be supplied by the
towns, cities, and villages.

The functions of county government at the beginning
of the twenty-first century scarcely resemble those of co-
lonial times, although the county still enforces laws and
maintains order. In 1980, the total expenditures by county
government in New York amounted to $5.5 billion. By
2003, this amount had grown to over $16.4 billion. To
see what counties are doing today and to illustrate the
demands now being placed on county government, it is
useful to examine how county government spends it
money. Table 8 shows the dollar amount and percent dis-
tribution of major expenditures for all counties for 1980
and 2003.

TABLE8
Trends in County Expenditures by Purpose
1980 2003
Expenditure Category Amount Distribution Amount Distribution
(millions of dollars) (percent) (millions of dollars) (percent)
General Government 504 9.2 2,005 12.2
Police and Public Safety 515 94 2,924 17.8
Health 644 11.8 2,188 13.3
Transportation 430 7.9 1,194 7.3
Economic Assistance 2,589 47.4 5,852 35.6
Culture and Recreation 131 2.4 349 2.1
Education 144 2.6 868 52
Home and Community Services 500 9.2 1,050 6.4
Total 5,458 100.0 16,430 100.0

SOURCE: Office of the New York State Comptroller.
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Economic assistance, which includes social services
programs such as Medicaid and Aid to Dependent Chil-
dren, remains the largest category of expenditure for
county government. However, the share of the distribu-
tion of expenditure for this category has declined as ex-
penditures in other categories have increased and account-
ing for Medicaid expenditures has changed. In 1980,
county expenditures for Medicaid reflected the entire cost
of the program (counties paid the full cost and were then
reimbursed from state and federal sources). In 2003, how-
ever, county medical expenditures reflect only the county
contribution (roughly 25 per cent of total Medicaid costs),
making comparisons between these years difficult. The
greatest percentage of growth in dollar terms has been in
the education category, which includes the counties’ ob-
ligation to pay for the education of pre-school special
education children as well as the costs of providing com-
munity college education to county residents. Police and
public safety has also experienced significant growth and
expenditures accounting for the cost of operating a jail in
addition to the expenses of a sheriff’s department, plus
probation and rehabilitation services. General government
includes staffing and administrative costs of county offi-
cials, the district attorney, public defenders, maintenance
of buildings and other central operations.

Transfer of Functions

Article 9, section 1(h)(l) of the State Constitution au-
thorizes alternative forms of county government® to trans-
fer functions or duties from one unit of local government
to another, subject to referenda approval. Any such trans-
fer, whether included in a proposed county charter or
charter amendment, or by local law through procedures
set forth in section 33-a of the Municipal Home Rule Law,
must be approved by separate majorities in the area of
the county outside the cities, and in all cities in the county,
if any, “considered as one unit.” In addition, if a function
or duty is transferred to or from any village, the transfer

must also be approved by a majority of voters in all vil-
lages so affected, again “considered as one unit.”

In many cases, counties have assumed new activities
without formal transfer of the function. So long as the
county has power to engage in a specific activity —the
provision of parks, for example — it often does so at the
same time that cities, towns and villages undertake simi-
lar activity. This power of the local units to carry out the
same activity presents local taxpayers with recurring policy
questions regarding which units can perform each ser-
vice bestand at least cost. In many cases cities have urged
counties to assume activities, such as oversight of parks,
z00s, civic centers and the like, not only to spread the
cost more equitably, since all county residents are likely
to use such facilities, but also because the county has
greater ability to finance such activities.

Summary

Although the counties still carry out, in one way or
another, their original functions and duties, they also have
taken on a vast array of new ones. As a result, county
governments in New York have had to adapt so that they
can provide and finance these services for all the cities,
towns and villages within their jurisdiction.

County government has been strengthened as a unit
between the cities, towns and villages on the one hand
and the state government on the other. The State Legis-
lature and the people of the state have made it possible,
through the Constitution and statutes, for the counties to
restructure themselves, if they choose, to provide the
executive and administrative leadership, the administra-
tive organization and the operational procedures required
meeting new demands.

In urban areas, the counties are now major providers
of services, and it appears likely that county government
will continue to assume new responsibilities.

Chapter Endnotes

24. Comptroller’s Special Report on Municipal Affairs for Local Fiscal Year Ended in 2003.

25. Counties may replace the elective position of coroner with the appointive position of medical examiner.

26. See Alternative County Government Law.
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CHAPTERVI

City Government

Each of New York State’s 62 cities is a unique governmental entity with its own special charter. Two —
New York and Albany — have charters of colonial origin, and the other 60 were chartered separately by

the State Legislature.

Although home rule was a hard-won prize for the cities of New York State, they now have substantial
home rule powers, including authority to change their charters and to adopt new charters by local action.
New York State contains all of the major forms of city government: council-manager, strong mayor-coun-

cil, weak mayor-council and commission.

New York City was originally established as a consolidated “regional” government and is now the core
of a vast metropolitan region that sprawls over large areas of Connecticut and New Jersey as well as New
York. In response to swift-moving social and economic changes the government of New York City has
undergone important changes in both structure and allocations of authority.

When the Dutch West India Company granted what
roughly amounted to a charter to New Amsterdam in
1653, it established the first city organization in the future
state. New Amsterdam operated as an arm of a “higher
government.” The provincial governor — Peter
Stuyvesant, at the time — appointed local officials. These
magistrates were then granted the power to choose their
successors. However, Stuyvesant reserved the right to
promulgate ordinances.

The charters granted to New York City and Albany
by English Governor Thomas Dongan in 1686 gave these
cities more privileges and authority which they could ex-
ercise independently of the colonial government.

The first State Constitution, adopted in 1777, recog-
nized the existing charters of New York and Albany and
authorized the Legislature “...to arrange for the organi-
zation of cities and incorporated villages and to limit their
power of taxation, assessment, borrowing and involve-
ment in debt.” Since that time separate special legislative
acts have been necessary to establish each new city, al-
though later developments permitted cities to replace or
amend their charters by local action.

By 1834, six new cities had been chartered along the
state’s principal trading route, the Hudson-Mohawk ar-
terial between New York City and Buffalo. These new
cities were Brooklyn, Buffalo, Hudson, Rochester,
Schenectady and Troy. Thirty-two more cities were cre-
ated between 1834 and 1899, as thousands of immi-

grants were attracted to the state. The most recently char-
tered city in New York is the City of Rye, which came
into being in 1942.

Whatis a City?

Historically, the need to provide services for popula-
tion centers prompted the creation of cities. Beyond that
common factor, it is difficult to ascertain common pur-
poses or to generalize about their structures, charters
granted to cities in New York differ widely.

No general law provides authority for the incorpora-
tion of cities; there is no statutory minimum size, either in
population or geographical area, which must be met for
an area to become a city. Furthermore, there is no con-
cept of progression from village to city status. The pri-
mary difference between a city and a village is that the
organization and powers of cities is set out in their own
charters, while most villages are organized and governed
pursuant to provisions of the Village Law. Also, unlike a
city, avillage is part of a town, and its residents pay town
taxes and receive town services.

The Legislature may incorporate any community of any
size as a city. In fact, most of the state’s 62 cities have
populations smaller than the population of the largest vil-
lage, whereas over 150 of the state’s 556 villages have
populations greater than that of the smallest city.

As a practical matter, the State Legislature does not
create cities without clear evidence from a local commu-
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nity that its people desire incorporation. This evidence
ordinarily isalocally drafted charter submitted to the Leg-
islature for enactment and a home rule message from lo-
cal governments that would be impacted by the incorpo-
ration.

Home Rule and the Cities —
Historical Development

Historically, the Legislature enacted a charter to meet
the specific needs of a center of population. As these
centers grew, expanded and experienced changing needs,
these charters were amended by special acts of the Leg-
islature. Later on, cities gained the authority to revise and
adopt new charters without the approval of the State
Legislature. As a result, there is little uniformity in city
charters throughout the state, as each city has, by trial
and error, determined for itself what it believes to be the
most effective form of government.

New York cities, as instrumentalities created individu-
ally by the Legislature, struggled long and hard for greater
authority to manage their own affairs as they saw fit. Not
until the late 1800’s did the Legislature begin to legislate
for cities generally rather than passing specific laws on
individual local matters.

In 1848, the State Constitution was amended to en-
sure the integrity of elections of local officials. Prior to
this time, there had been continual battles between the
State and the cities of New York and Brooklyn over state-
imposed changes of local officials who had been elected
by city voters. The state would regularly move in and
appoint local officials, thereby nullifying local elections.
After 1848 the state could no longer do this, and in 1854
the mayor of New York City demanded, and at last re-
ceived, authority to appoint agency heads.

Despite such changes, however, cities often were sub-
jected to legislative intervention. In 1857, for example,
the Legislature created a new police force in New York
City and Brooklyn because of allegations of police cor-
ruption. Nine years later the state temporarily took over
New York City’s health and excise departments, despite
a court battle by the mayor.

Municipal home rule was a major issue at the Consti-
tutional Convention of 1894. The Constitution of 1894,
asamended in Article 12, section 2, divided cities into
three classes by population: First Class — 250,000 or
over; Second Class — 50,000 to 250,000; and Third
Class— under 50,000. This classification was intended
to provide a scheme whereby the Legislature could leg-
islate for municipalities by passing general laws and still

meet the particular problems of each type of city. It was
actually acompromise between those favoring regulation
of particular city affairs through special laws, and those
favoring the covering of all communities in one general
scheme of regulations. In addition, provision was made
to require that any law not applicable to all the cities ina
class had to be submitted for approval to the mayors of
the cities affected by it. If the mayors disapproved, the
law was returned to the Legislature for reconsideration.
In practice, however, mayoral vetoes seldom were over-
ridden. In 1907 a Constitutional amendment altered the
classification of cities so that all cities with a population
over 175, 000 became First Class; this, of course, nar-
rowed the population range of Second Class cities.

Over the years, the Legislature has enacted a number
of major general laws affecting cities. The General Mu-
nicipal Law enacted in 1892, covered cities as well as
other forms of local government. The General City Law
of 1909 applied specifically to cities. It granted certain
powers to cities generally, and at the same time regulated
their administration. In 1913 the General City Law was
amended to grant to each city the power *...to regulate,
manage, and control its property and local affairs...” as
well as “...the rights, privileges and jurisdiction neces-
sary and proper for carrying such power into execution.”?’

The General City Law also granted specific powersin
anumber of areas, such as construction and maintenance
of public works, expenditure of public funds, provision
of pensions for public employees and, by an amendment
in 1917, zoning. This legislation, which is still in effect,
authorizes cities to implement these powers by enacting
ordinances. Since the enactment of the Municipal Home
Rule Law in 1964, all of these powers may also be exer-
cised by local law.

Home Rule and the Cities — In the 1900’s

Attempts by the State Legislature to address the ques-
tion of city government structure included the Second
Class Cities Law of 1906 and the Optional City Govern-
ment Law of 1914. The Second Class Cities Law, which
in effect provided a uniform charter for cities of the sec-
ond class, is still operative for cities that were cities of the
second class on December 31, 1923.

The way was opened in 1923 for cities to establish by
local charter the form of government they wished, for in
that year the voters approved a Home Rule Amendment
to the Constitution and the Legislature enacted a City
Home Rule Law. These actions spelled out the power of
cities to amend their charters or adopt new charters by
local law, without going to the Legislature. Under the
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Home Rule Amendment cities also were empowered to
enact local laws dealing with their “property, affairs or
government” as long as these laws were not inconsistent
with the Constitution or general laws of the state. The
Legislature was specifically prohibited from legislating on
these matters, except through general laws affecting all
cities alike. The tripartite constitutional classification of
cities was abolished, except as it applied to the second
class cities then in existence. The provisions of the City
Home Rule Law were incorporated without substantial
changes into the present Municipal Home Rule Law when
it was enacted in 1964.

Abolition of the classification of cities in the 1923 con-
stitutional amendment raised questions concerning the
terms first, second and third class cities, which in some
cases still exist. Since 1894 many statutes have referred
to one or more of these designated classes of cities. Al-
though most of these laws have been amended, revised
or repealed, some are still in effect and statutes using these
terms of classification have been enacted since 1923.
Although it has been generally agreed that these statutes
are constitutional, the problem arises as to how to inter-
pret the classifications in the absence of a constitutional
definition. References to classes of cities occurring in stat-
utes passed prior to January 1924 are interpreted under
the assumption that the statute effectively incorporated
the constitutional classification which was in effect on the
effective date of the statute. With respect to laws passed
after 1924, the approach to interpretation is less clear.
Often it is assumed that each class means what it had
come to mean through prior usage.

The Forms of City Government

Acity’s charter forms the legal basis for the operation
of the city. The charter enumerates the basic authority of
the city to govern, establishes the form of government,
and sets up the legislative, executive and judicial branches
of city government.

Each city has enacted and amended various ordinances
and local laws over time, and has often codified these
enactments into a code of ordinances and/or local laws.
Together, the charter and code prescribe the method and
extent to which a city carries out its legal powers and
duties.

Because all cities have separate charters granted by
the State Legislature, and all now have the power to re-
vise their charters by local action, it is difficult to describe
acommon city structure. All cities have elected councils,
but elections are by wards, at large, or acombination of
the two. Most cities have mayors; some mayors are elected

at large by the voters, while others are selected by the
council. Otherwise, city government in New York exhib-
its a variety of forms. In general, city government falls
into four broad categories:

» council-manager, under which an appointed pro-
fessional manager is the administrative head of the
city, the council is the policymaking body and the
mayor, if the position exists, is mainly a ceremonial
figure. The manager usually has the power to ap-
point and remove department heads and to pre-
pare the budget, but does not have veto power
over council actions;

» strong mayor-council, under which an elective
mayor is the chief executive and administrative head
of the city, and the council is the policy making
body. The mayor usually has the power to appoint
and remove agency heads, with or without council
confirmation; to prepare the budget; and to exer-
cise broad veto powers over council actions. This
form sometimes includes a professional adminis-
trator appointed by the mayor and is then called
the “mayor-administrator plan;”

» weak mayor-council, under which the mayor is
mainly a ceremonial figure. The council is not only
the policy making body; it also provides a com-
mittee form of administrative leadership. It appoints
and removes agency heads and prepares budgets.
There is generally no mayoral veto power; and

e commission, under which commissioners are
elected by the voters to administer the individual
departments of the city government and together
form the policy making body. In some cases one
of the commissioners assumes the ceremonial du-
ties of a mayor, on a rotating basis. This plan some-
times includes a professional manager or adminis-
trator.

All of these types of city government are found in New
York State. Thirteen of the 62 cities have council-man-
ager arrangements; three utilize the commission plan, one
of which also has a city manager. The remaining 46 cities
have the mayor-council form, three of which also have a
city administrator; their governments are located at vari-
ous points along a continuum between strong mayor and
weak mayor. Within each group there are many hybrids.
See Table 9 for a listing of cities, their 2006 populations
and their forms of government.

No new weak mayor-council or commission forms of

city government have been adopted in recent years, al-
though two cities with the council-manager form have
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switched to the mayor-council form. At present, the strong
mayor-council form is the most popular form of city gov-
ernment in New York.

TABLE9
Form of City Government
City* Population Estimates Rank* Form of Government** Council
July 1, 2006* Members**
Albany 93,963 6 Mayor-Council 16
Amsterdam 17,758 34 Mayor-Council 5
Auburn 27,766 24 Mayor-Council-Manager 4
Batavia 15,473 36 Council-Manager 9
Beacon 14,908 41 Mayor-Council-Administrator 6
Binghamton 45,217 14 Mayor-Council 9
Buffalo 276,059 2 Mayor-Council 9
Canandaigua 11,317 49 Mayor-Council-Manager 8
Cohoes 15,011 40 Mayor-Council 6
Corning 10,478 51 Mayor-Council-Manager 7
Cortland 18,423 32 Mayor-Council 8
Dunkirk 12,299 46 Mayor-Council 5
Elmira 29,567 21 Mayor-Council-Manager 5
Fulton 11,459 47 Mayor-Council 6
Geneva 13,366 44 Mayor-Council-Manager 8
Glen Cove 26,438 26 Mayor-Council 6
Glens Falls 14,078 43 Mayor-Council 6
Gloversville 15,175 37 Mayor-Council 7
Hornell 8,705 54 Mayor-Council 10
Hudson 6,985 58 Mayor-Council 11
Ithaca 29,829 20 Mayor-Council 10
Jamestown 29,918 19 Mayor-Council 9
Johnstown 8,502 55 Mayor-Council 5
Kingston 22,828 29 Mayor-Council 10
Lackawanna 17,926 33 Mayor-Council 5
Little Falls 4,980 60 Mayor-Council 8
Lockport 21,035 30 Mayor-Council 6
Long Beach 35,111 15 Council-Manager 5
Mechanicville 4,923 61 Mayor-Commission 6
Middletown 26,005 27 Mayor-Council 9
Mount \Vernon 68,395 8 Mayor-Council 5
New Rochelle 73,446 7 Mayor-Council 6
New York 8,214,426 1 Mayor-Council 51
Newburgh 28,345 23 Mayor-Council-Manager 4
Niagara Falls 52,326 12 Mayor-Council-Administrator 5
North Tonawanda 31,770 17 Mayor-Council 5
Norwich 7,203 57 Mayor-Council 6
Ogdensburg 11,346 48 Mayor-Council-Manager 6
Olean 14,584 42 Mayor-Council 7
Oneida 10,935 50 Mayor-Council 6
Oneonta 13,238 45 Mayor-Council 7
Oswego 17,638 35 Mayor-Council 7
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TABLE9
Form of City Government

(Continued)

City* Population Estimates Rank* Form of Government** Council
July 1, 2006* Members**
Peekskill 24,601 28 Mayor-Council-Manager 6
Plattsburgh 19,298 31 Mayor-Council 6
Port Jervis 9,160 53 Mayor-Council 9
Poughkeepsie 30,050 18 Mayor-Council-Administrator 8
Rensselaer 7,812 56 Mayor-Council 10
Rochester 208,123 3 Mayor-Council 9
Rome 34,220 16 Mayor-Council 7
Rye 15,109 38 Mayor-Council-Manager 6
Salamanca 5,762 59 Mayor-Council 5
Saratoga Springs 28,499 22 Mayor-Commission 4
Schenectady 61,560 9 Mayor-Council 7
Sherrill 3,151 62 Mayor-Commission-Manager 4
Syracuse 140,658 5 Mayor-Council 10
Tonawanda 15,107 39 Mayor-Council 5
Troy 47,952 13 Mayor-Council 9
Utica 59,082 10 Mayor-Council 10
Watertown 26,712 25 Mayor-Council-Manager 4
Watervliet 9,802 52 Mayor-Council-Manager 2
White Plains 57,081 11 Mayor-Council 6
Yonkers 197,852 4 Mayor-Council 7

* Table 5: Annual Estimates of the Population for Minor Civil Divisions in New York, Listed Alphabetically Within County: April
1, 2000 to July 1, 2006 (SUB-EST2006-05-36) Source: Population Division, U.S. Census Bureau. Release Date: June 28, 2007.

** NYCOM 2007 Directory of City and Village Officials

The comparatively greater frequency of the mayor-
council form among New York cities can likely be attrib-
uted to both historic and socio-economic factors. The
council-manager form occurs more frequently in younger
cities of amore homogeneous composition found in the
Midwest and the Far West. New York cities tend to be
older than those in other parts of the country and tend to
have more heterogeneous populations. In such cities the
mayor-council form, especially with a strong mayor, has
been more prevalent.

Contents of City Charters

Although cities have the home rule power to revise
their charters and adopt new charters, this authority is
not unlimited, and must be exercised in accordance with
the State Constitution and the Legislature’s grant of local
law powers to cities. Cities act by local law, which in-
cludes adopting and amending charters that are not in-
consistent with the State Constitution and are not incon-
sistent with any general law of the State. A city may actin
the interest of good government, its management and

business, the protection of its property, and the health,
safety and welfare of its inhabitants.

Generally, city charters address the following topics:
Name of the city
Boundaries
Wards, districts, or other civil subdivisions
Corporate powers
Fiscal year
Legislative body, e.g., City Council, Common
Council, Board of Aldermen
Legislative powers
Composition
Meetings
Rules of procedure
Chief Executive
Mayor
\eto power/legislative override Power of ap-
pointment
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City Manager
Corporation Counsel or City Attorney
City Clerk
Departments, offices, agencies and commissions
Budget — financial procedures
Tax administration

Decentralization and Urban Problems

Today New York State has 62 cities, ranging in popu-
lation from 3,151 to over 8,000,000. Thirty cities have a
population of more than 20,000, including 12 with more
than 50,000. Their geographic areas range from 0.9 to
303.7 square miles.

The problems of the large cities in the state reflect many
complex elements of social change, but population
changes are often seen as both cause and effect. All of
the state’s large cities experienced rapid growth between
1900 and 1930. In those 30 years the populations of the
six largest cities increased 98 percent— from 4,202,530
t0 8,303,038 — an increase from 58 percent to 66 per-
cent of the state’s total population. This surge in popula-
tion was accompanied by a corresponding development
in city facilities and services. The vast New York City
Transit System was built, for example, and all cities built
schools, roads, libraries, sewers, water systems, parks
and a great array of other facilities to accommodate the
needs and demands of their burgeoning populations.

This rapid growth tapered off during the depression
decade between 1930 and 1940, and came to a halt in
the 30 years from 1940 to 1970. In the period from 1970
to 1999 most cities experienced a population decline,
and census estimates indicate that this trend has contin-
ued through the 2000’s. The population of New York
City dropped nearly 11 percent during the period from
197010 1980, but had recovered nearly half this loss by
1996. During the same period, the collective population
of the next five largest cities (Yonkers, Syracuse, Roch-
ester, Buffalo, Albany) declined by nearly 23 percent.
With the exception of Yonkers, these cities have contin-
ued to lose population through 2006.

The stabilization and subsequent decrease of popula-
tion in the central cities has been accompanied by growth
in the surrounding suburban communities. Following
closely on the heels of this residential shift to the suburbs
has been a decentralization of commerce and industry.
Economic considerations have prompted businesses to
turn to the suburbs in search of more and cheaper space
for expansion. The cost savings, coupled with the shift of

the labor supply, have made it increasingly more attrac-
tive for industry to locate outside the central cities.

A transformation has occurred over the years in the
characteristics of urban populations. City populations gen-
erally include a comparatively large proportion of immi-
grants, persons of lower incomes and persons in the
youngest and oldest age groups (under 5 and over 65),
all of whom present city governments with new and spe-
cial challenges.

Cities in New York are faced with a gamut of urban
problems — physical blight, infrastructure deterioration,
substandard housing, unemployment, crime and environ-
mental pollution. Due to the comparatively greater age of
New York’s cities, however, these problems, particularly
the physical problems, are often more severe than else-
where.

New York City

Although New York City is the oldest city in the
country’s 13 original states, its present city government is
just over a century old. The city was assembled from a
number of other counties, cities, towns and villages by
the State Legislature, after a more than 30-year effort by
advocates of consolidation. The result of this governmen-
tal reorganization was the creation of five boroughs cote-
rminous with county boundaries and the assembling of all
five into the City of New York.

The present City of New York, the land area of which
has remained basically unchanged since its consolidation
in 1898, covers more than 303 square miles. Its popula-
tion of over eight million is greater than that of 39 of the
50 states.

New York has been the most populous city inthe United
States since 1810. It currently has almost as many resi-
dents as the combined population of the next three most
populous cities in the country. The city’s 2006 popula-
tion was estimated at 8,214,426.

The 42 percent of New York State’s citizens who re-
side in New York City live in the only consolidated major
local government in the state. There are five counties but
no county governments. The area of the city contains no
villages, no towns and no sub-city self-governing units.

In addition to the mayor, a comptroller and a public
advocate are elected citywide. The council is composed
of the public advocate and 51 council members, each of
whom represents a council district.

Inrecent years, New York City has experimented with
various forms of decentralization to meet a rising tide of
objections from city residents that the government had
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become too remote and inaccessible. The most signifi-
cant decentralization development has been the creation
of 59 community boards.

The Mayor. The mayor serves as the chief executive
officer of the city, and with the assistance of four deputy
mayors, presides over many departments, offices, com-
missions and boards. The mayor may create, modify or
abolish bureaus, divisions or positions within the city gov-
ernment. The mayor, who may be elected to serve a
maximum of two four-year terms, is responsible for the
budget and appoints and removes the heads of city agen-
cies and other non-elected officials.

The Comptroller. The comptroller, who may be
elected to serve a maximum of two four-year terms, serves
as the chief fiscal officer of the city. The Comptroller ad-
vises the mayor, City Council and public of the city’s fi-
nancial condition, and makes recommendations on city
programs and operations, fiscal policies, and financial
transactions. The Comptroller also audits and examines
all matters relating to the finances of the city, registers
proposed contracts, verifies budget authorizations and
codes for contracts, determines credit needs, terms and
conditions, prepares warrants for payment, issues and
sells city obligations, is responsible for a post-audit, and
is an ex officio member of numerous boards and com-
missions, most notably the board of estimate. The comp-
troller may investigate any financial matter, administer
sinking funds, keep accounts and publish reports. The
Governor may remove the comptroller, but only on
charges, after a hearing.

The Public Advocate. The public advocate is elected
to a four-year term to represent the consumers of city
services, inaddition to presiding over meetings of the City
Council. The public advocate may sponsor local legisla-
tion, is an ex officio member of all council committees,
and may participate in council discussions but may not
vote unless there is a tie. The public advocate reviews
and investigates complaints about city services, assesses
whether agencies are responsive to the public, recom-
mends improvements in agency programs and complaint
handling procedures, and serves as an ombudsman for
people who are having trouble obtaining the service they
need from city agencies.

The Council. The City Council is the city’s legislative
body. It has the power to enact local laws, including
amendments to the city charter and the administrative
code, originate home rule messages, and adopt capital
and expense budgets. Members, who represent districts,
are elected to terms of four years. In addition to its legis-

lative role and oversight powers over city agencies, the
Council approves the city’s budget and has decision-
making powers over land use issues.

The Borough Presidents. The five borough presi-
dents, who are the executive officials of each borough,
are also elected to four-year terms. The borough presi-
dents’ chief responsibilities involve working with the
Mayor to prepare the executive budget and propose
borough budget priorities directly to the Council, review
and comment on major land use decisions and propose
sites for City facilities within their boroughs, monitor and
modify the delivery of City services within their boroughs,
and engage in strategic planning for their boroughs.

Borough Board. Each borough has a Borough Board
consisting of the Borough President, the district council
members from the borough, and the chairperson of each
community board in the borough.

Community Boards. The 59 community boards play
an advisory role in zoning, other land use issues, commu-
nity planning, the city budget process, and coordinating
municipal services. Each board comprises up to 50 un-
salaried members appointed by the borough president in
consultation with the City Council members who repre-
sent any part of the board district.

The Metropolitan Transportation Authority. One
of the most important governmental agencies in the New
York City area is the Metropolitan Transportation Au-
thority (MTA). This agency was established by the State
Legislature to provide mass transportation services within
and to the City of New York, including the subway and
all public bus systems, as well as the commuter systems
of the Long Island Rail Road, Long Island Bus and the
Metro-North Railroad. The Metropolitan Transportation
Authority is also responsible for several bridges and tun-
nels. The Governor, with Senate advice, appoints the
MTA Board which consists of a Chairman, Chief Execu-
tive Officer and 18 other members.

New York Metropolitan Transportation Council.
The council is the official metropolitan planning organiza-
tion for the New York metropolitan area, composed of
elected officials, and transportation and environmental
agencies.

The council is composed of nine members represent-
ing the principal jurisdictions involved in transportation
planning in the downstate area: the county executives of
Nassau, Putnam, Rockland, Suffolk and Westchester
counties; the chairman of the New York City Planning
Commission and the commissioner of the New York City
Department of Transportation; the chairman of the Met-
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ropolitan Transportation Authority; and the commissioner
of the New York State Department of Transportation (the
permanent co-chairperson of the council). The advisory
(nonvoting) members include representatives of the Port
Authority of New York and New Jersey, the U.S. De-
partment of Transportation’s Federal Highway Adminis-
tration and Federal Transportation Administration, the
U.S. Environmental Protection Agency and the NYS
Department of Environmental Conservation. The chair is
shared by the NY'S transportation commissioner and one
other council member elected annually.

The council coordinates transportation planning in the
metropolitan area, prepares travel-related forecasts for
personal transportation, serves as a cooperative forum
for regional transportation issues, and collects, analyzes
and interprets travel-related data. Major projects include
the five-year Transportation Improvement Program and
a long-range transportation plan for the region.

Chapter Endnote

27. General City Law §19, added by Chapter 247 of the Laws of 1913.
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CHAPTERVII

Town Government

Town government in New York can be traced to both New England and Dutch colonial government
arrangements in the Hudson Valley. The state’s towns encompass all territory within the state, except
territory within cities and Indian reservations. In size, towns are the most diverse of all the units of local

government.

Towns existed independently in the colonial period. When New York became a state, towns were gener-
ally regarded as creations of the State Legislature that existed to serve state purposes. Town governments
now, however, have long been recognized as primary units of local government. They possess authority to
provide virtually the full complement of municipal services. By statutory and constitutional adjustments,
towns are flexible units that can function as rural or as highly urbanized general purpose units of gov-

ernment, depending on local needs.

Everyone in New York who lives outside a city or an
Indian reservation lives in atown. There are more towns
in New York than there are cities and villages combined.

In New York, “town government” includes both the
Town of Hempstead, with a 2005 estimated population
of 751,276, more than twice that of the City of Buffalo,
and taxable real property of over $87 billion, and the
Town of Red House, Cattaraugus County, with 37 resi-
dents and a taxable real property of $81 million. Between
these two extremes are 930 other towns, some of which
provide to their residents a great number of municipal
services, while others do little more than maintain a few
rural roads.

The Beginnings of Town Government

Town government in New York has both Dutch and
English roots, with even earlier antecedents in the Ger-
manic tribes — the English word “town” is derived from
the Teutonic “tun,” meaning an enclosure.

The Dutch communities established in the Hudson
Valley in the early seventeenth century were easily inte-
grated with the strong, tightly knit version of town gov-
ernment that was brought a few years later by immigrants
from Massachusetts and Connecticut to the eastern shores
of Long Island. In 1664, Charles Il claimed the territory
between the Connecticut and the Delaware rivers by right
of discovery and conveyed it to the Duke of York. His
agent, Colonel Nicolls, armed with a commission as Gov-
ernor, appeared with a fleet off the shore of New
Amsterdam, and the Dutch quickly capitulated.

Immediately after they established British sovereignty
in New York in 1664, the English began to more fully
develop the patterns of local government. Issued in 1665,
the Code of Laws, known as the “Duke’s Laws,” con-
firmed the boundaries of 17 existing towns and provided
for basic organization of the town governments. These
laws gave freeholders the right to vote and provided for
a town meeting system resembling that still used in New
England.

Town government continued to develop throughout the
remainder of the Seventeenth and into the Eighteenth
Century. Atown court system grew up. Provision was
made for a chief fiscal officer, known as a town treasurer,
a forerunner of the present supervisor. In 1683, the first
general property tax was imposed. In 1703, provision
was made for a system of highways.

The State Constitution of 1777 recognized the exist-
ence of 14 counties and some towns. The Constitution
provided that “it shall be in the power of the State Legis-
latures of this State for the advantages and conveniences
of the good people to divide the same into such other
and further counties and districts as it may then appear
necessary.” Between 1788 and 1801, the Legislature was
especially active in dividing counties into towns. How-
ever, the form of town government remained essentially
the same as it had been under British rule.

In the early decades of the Nineteenth Century, town
government began to assume a more modern form. In
the Ninth Edition of the Revised Statutes of New York,
laws affecting towns were segregated in Chapter 20 of
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the General Laws. This chapter was the immediate pre-
decessor of the Town Law. The title “Town Law” ap-
pears to have been used first in its modern sense when
laws affecting towns were recodified by Chapter 569 of
the Laws of 1890 and made applicable to most towns
with certain exceptions. In 1909, another recodification
grouped statutes applicable to towns into Chapter 62 of
the Consolidated Laws.

Despite these recodifications, the Town Law still con-
tained general statutes and special acts which duplicated
each other. In 1927, a Joint Legislative Committee set
about to recodify the Town Law once again. The result
was the present Town Law, which is Chapter 634 of the
Laws of 1932.

Characteristics of Towns

Geography

Towns and cities encompass all the lands within the
state, except Indian reservations, which enjoy special le-
gal status. The 932 towns in the state vary greatly in size,
ranging from the Town of Webb in Herkimer County
(which s larger than 11 counties and covers 451.2 square
miles) to the Town of Green Island in Albany County
(which covers only 0.7 of a square mile).

Towns are not distributed equally among the counties.
Nassau County, with a population of 1, 334,544 in 2000,
being the second most populous county outside New York
City, has only three towns, while Cattaraugus County,
with a population of 83,955 (less than one-fifteenth of
Nassau County’s population), contains 32 towns.

Legal Status

Courts have determined that towns are true municipal
corporations. Previously the courts had ruled that towns
were: “...involuntary subdivisions of the state, constituted
for the purpose of the more convenient exercise of gov-
ernmental functions by the state for the benefit of all its
citizens” (Short v. Town of Orange, 175 A. D. 260,
161 N.Y.S. 466 (1916)). The Town Law definition now
confirms that towns are municipal corporations:

“Atown is a municipal corporation compris-
ing the inhabitants within its boundaries, and
formed with the purpose of exercising such pow-
ers and discharging such duties of local govern-
ment and administration of public affairs as have
been, or, maybe conferred or imposed upon it
by law.” (section 2, Town Law)

Towns were finally granted full membership in the lo-
cal government partnership when, in1964, they were con-
stitutionally granted home rule powers (see Chapter 1V).

Development — Rural to Suburban

Physical development came to towns before they
emerged as municipal corporations. Indeed, the pressing
needs arising from physical development gave impetus to
their legal development. For many years towns provided
only basic government functions, such as organizing and
supervising elections, administering judicial functions, and
constructing and maintaining highways. In carrying out
these governmental functions, towns served their own
needs while also carrying out the state’s purposes. The
elective machinery took care of maintaining local political
organizations as well as giving town officials contact with,
and an element of control or influence in, county, state
and federal political organizations. The local judicial func-
tion, in conjunction with the police function of county sher-
iffs and state police or military agencies, gave the people
of the towns security. Control of highways assured resi-
dents of rural towns that they would maintain contact with
their neighbors and distant urban centers, and that they
would be able to market their crops.

Even inrural areas, however, the increasing popula-
tion and its clustering into hamlets gave rise to needs for
services not available at the town level. Towns required
all-weather roads to assure year-round access to shops,
sidewalks to protect pedestrians, public water to protect
public health, sewers to carry waste away, and police to
protect growing populations and increasingly valuable
property.

The flight of city dwellers to the suburbs, which began
as early as the second decade of the twentieth century,
resulted in a continuous, almost geometric growth in town
population. From 1950 to 1990, the population living in
towns in New York State increased by 110 percent, while
the population of cities decreased by 20 percent (ex-
cluding New York City). While the past two decades
have seen a significant slowdown in this shift, an increas-
ing proportion of the total outward migration during this
time period has settled in more rural (as opposed to sub-
urban) towns. New town-dwellers, whether suburban or
rural, have demanded many of the services they had been
accustomed to in the cities — water, sewage disposal,
refuse collection, street lighting, recreational facilities and
many more. Since suburban development in many cases
was formless and without identifiable business centers,
village incorporation often proved problematic. The sub-
urban challenge has fallen upon town government, a chal-
lenge to develop services where needed without losing
the traditional role as the most local of local governments.
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Government Organization
Classification of Towns

The Town Law divides towns into two classes based
on population. All towns of 10,000 or over in population
as shown by the latest federal decennial census, with the
exception of towns in Suffolk and Broome Counties and
the towns of Ulster and Potsdam, are by statute towns of
the first class. All towns in Westchester County, regard-
less of population, are towns of the first class.

In addition, any town may become a town of the first
class by action of the town board, subject to a permis-
sive referendum, ifit:

» hasapopulation of 5, 000 or more, as shown in
any federal census (not necessarily decennial);

e hasanassessed valuation over $10 million; or

» adjoinsacity having a population of 300,000 or
more.

All towns which are not first class towns are towns of
the second class. Under the Town Law, there are organi-
zational differences between first class and second class
towns. The elected officers of a first class town are its
supervisor, four council persons (unless increased to six
or decreased to two as provided by the Town Law),
town clerk, two town justices, a highway superintendent,
and a receiver of taxes and assessments. \oters in sec-
ond class towns, on the other hand, elect the supervisor,
two council persons, two justices of the peace, a town
clerk, a highway superintendent, three assessors and a
collector.

In 1962, the Legislature created the additional classi-
fication of “Suburban Town.” Suburban Towns must be
towns of the first class, and must:

* have apopulation of at least 25,000; or

» have apopulation of at least 7,500, be within 15
miles of a city having at least 100,000 population,
and have shown specified growth in population
between the 1940 and 1960 decennial censuses.

Provided a town meets the above criteria, it may be-
come a Suburban Town at the option of the town board,
subject to permissive referendum.

When the classes of towns were originally authorized,
there was a fairly clear-cut differentiation between the
powers allotted to the different classes. As town powers
were broadened, differences in powers among classes
became less clear. For example, the Constitutional Home
Rule Amendment in 1964 granted to all towns the local
law powers formerly possessed only by Suburban Towns.
Even organizational differences have become less sharply

defined over time. For example, legislation enacted in
1976 granted all towns the authority to create and/or
abolish elective as well as appointive offices and to re-
structure the administrative agencies of town government
by local law. Formerly, only Suburban Towns had spe-
cific authority to departmentalize town government op-
erations. For all intents and purposes, all towns, regard-
less of their statutory classification, possess roughly
equivalent legal powers.

Legislative Leadership

The legislative body of the town is the town board.
Historically, the town board consisted of the supervisor
and the town justices of the peace. The dual status of
justices of the peace (now designated as town justices)
as judicial and legislative officers has always concerned
students of government, but this was accepted in rural
towns because it was less expensive than separate of-
fices. When classification of towns was introduced, the
judiciary was completely separated from the legislative
branch in towns of the first class.

In 1971, the Town Law was amended to allow town
boards in towns of the second class to exercise the op-
tion of removing town justices from the town board and
electing two additional town councilpersons. In 1976, the
Legislature amended the Town Law once again, sepa-
rating the legislative and judicial functions in all town gov-
ernments by removing town justices from town boards.

One of the distinguishing features of town government
organization is the lack of a strong executive branch. Vir-
tually all of atown’s discretionary authority rests with the
town board. What little executive power the supervisor
has is granted by specific statute or by the town board.
The town board, therefore, exercises both legislative and
executive functions. This situation is not very different from
the basic form of government prescribed by state law for
counties, cities and villages. What is different, however,
is that until recently, towns did not possess the same de-
gree of home rule powers granted to the other units of
government to change the basic prescribed forms of gov-
ernment.

It was not until 1964 that home rule was extended to
towns. It had previously been extended to villages with a
population in excess of 5,000 and to counties and cities.
While the extension of home rule powers to towns was a
step forward in the evolution of towns to the status of
full-fledged municipal corporations, towns were still gen-
erally bound by a much greater number of specific statu-
tory directives than were counties, cities and villages.
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Many of these directives fell within the constitutional
definition of “general law,” which could not be super-
seded by exercising home rule power. In this respect
towns suffered in comparison to counties, cities and vil-
lages, each of which possessed extensive grants of au-
thority to adopt a structure of government through the
home rule process suitable to their individual needs. In
1976, the Legislature remedied the situation by authoriz-
ing towns to supersede certain provisions of the Town
Law relating to the property, affairs or government of the
town, notwithstanding the fact that they are “general laws”
as defined by the Constitution. This grant of powers can
be viewed as a major expansion of home rule powers for
towns, for it equipped them with powers similar to those
enjoyed by other units of local government.

Executive Leadership

Supervisor. The Town Law does not provide for a
separate executive branch of town government. Because
the supervisor occupies the leader’s position on the town
board, and because town residents often turn to the su-
pervisor with their problems, many people think the
supervisor’s position is the executive position of town
government. But the supervisor is part of the legislative
branch and acts asa member and presiding officer of the
town board. He or she acts as a full member of the board,
voting on all questions and having no additional tie-break-
ing or veto power.

The supervisor is more of an administrator than an ex-
ecutive. The supervisor’s duties under law are to: act as
treasurer and have care and custody of monies belonging
to the town; disburse monies; keep an accurate and com-
plete account of all monies; make reports as required,;
pay fixed salaries and other claims; and lease, sell, and
convey properties of the town, when so directed by the
town board.

The basic source of the supervisor’s power lies in the
position’s traditional political leadership and the holder’s
ability to use this leadership. Familiarity with day-to-day
problems of the town often enables the supervisor to in-
fluence the policy decisions of the town board.

In 1938, provision was made in the Town Law for a
town manager form of government, which would have
made possible a greater executive coordination of town
functions. The idea did not catch on at that time, and the
provisions were repealed in 1957. In 1972, however,
the State Legislature enacted special legislation authoriz-
ing the Town of Fallsburg to adopt a town manager plan.
Then, in 1976, Article 3-B of the Town Law was en-
acted, once again enabling any town, by local law, to

establish a town manager form of government. Since
1998, the Towns of Collins, Erwin, Mount Kisco, Putnam
and Southampton have been operating under a town
manager form of government.

By delegating a few more specific powers, the Subur-
ban Town Law gives the supervisor a bit more authority.
Although designated as “chief executive officer,” how-
ever, the Suburban Town supervisor has no major new
executive powers.

As noted earlier, the Legislature has authorized towns
to adopt local laws superseding many specific provisions
of the Town Law. The purpose of this legislation was to
allow towns to restructure their form of government to
provide for an executive or administrative branch sepa-
rate and apart from the legislative branch of government.
Offices such as town executive and town manager may
be established and granted powers similar to those granted
by counties, cities and villages to the offices of county
executive or manager, city mayor or manager, and village
mayor or manager.

In addition, section 10 of the Municipal Home Rule
Law authorizes local governments to enact local laws
relating to the powers, duties, qualifications, number, mode
of selection and removal, and terms of office of their of-
ficers and employees. Where it is constitutionally per-
missible, some offices which are elective by statute may
be made appointive by local law. Conversely, offices
which are appointive by statute may be made elective by
local law. Both types of local laws require public refer-
enda. A town may also change the term of office of any
of its officers by local law.

Judicial

The state’s judicial system has been described in Chap-
ter I11. As was pointed out earlier, all town justices were
originally members of the town board, but uneasiness over
this duality of functions led to the gradual phasing out of
their legislative roles. Also, to enhance the level of pro-
fessionalism of local justices, state law now mandates their
training. The jurisdiction of the town court system is town-
wide, even extending to village territory where it is coin-
cident with that of village courts. The cost of the town
judicial system is a town-wide charge.

Operations and Services

The operational organization of towns displays the
same lack of sharp definition encountered in the legisla-
tive, executive and judicial branches of town government.
Although there has been de facto departmentalization by
many towns, and formal departments have been created

62

NYS Department of State



in some instances by specific statutory authorization or
by home rule enactments, there is no general provision
for departmental organization.

Itis useful to differentiate the town operational struc-
ture into two general categories: (1) services provided
and functions performed on a town-wide basis, including
services to villages; and (2) those provided to part of the
town, either to the entire area of the town outside existing
villages (the “TOV”) or to a specific district or area of
the TOV.

Town-wide Organization and Services

Towns first emerged to carry out general governmen-
tal functions as distinguished from “proprietary” functions.
These general functions cover the basic town-wide ser-
vices still provided by the town. The cost isimposed town-
wide. Through the years some services have been added,
including those which may be carried out by a town within
the territory of a village, either on a cooperative basis or
with the consent of the village.

Elective Processes. One of the primary functions pro-
vided by towns on a town-wide basis is the organization
and supervision of elections. The individual election dis-
trict is the primary element in the election machinery.
Towns, in all except Monroe, Nassau and Suffolk Coun-
ties, must establish and operate all election districts out-
side cities. In these districts, all inspection clerks and elec-
tion employees are appointed by the town board upon
recommendation from the organized political parties. Party
organization is also built around the election district. Party
committee members, elected in each election district, form
the backbone of town, county and state committees.
Hence, when politicians talk about the “grassroots of the
party,” they are talking about town party committees.
Town officers, who are both products of this party orga-
nizationand its custodians, often remain closely connected
to itduring their political careers. These party ties tend to
give town officials advantages in dealing with counties or
the State. It is likely that a town’s greatest strength in
maintaining and promoting its place in the governmental
scheme of things rests with the electoral function. This
strength can be brought to bear whenever towns per-
ceive they are about to lose power to other units of gov-
ernment.

Representative democracy has traditionally been
achieved in almost all towns through the system of elect-
ing town board members as at-large representatives.
Towns of the first class (generally, towns with a popula-
tion of 10,000 or more, or those towns with a smaller
population that have chosen to become towns of the first

class pursuant to Town Law sections 12 and 81) usually
elect a Town Supervisor and four town board members
as the town legislative body, separate from other elective
or appointive town offices such as clerk, justice, and as-
Sessor.

Under the current at-large system, each voter may cast
a vote for each vacant seat on the board. Casting mul-
tiple votes for one candidate is prohibited. The available
town board positions are filled by the candidates who
receive the highest vote total; a candidate need not re-
ceive a majority of votes to assume a seat on the board.

The ward system of electing town board members is
an alternative to the at-large system of election and is
authorized by sections 81 and 85 of the Town Law. Un-
like cities in New York, which have a mix of both at-
large and ward-elected board members, only a handful
of towns currently elect board members by ward. As of
the year 2000, only 10 of 932 towns in New York use
the ward system, and since the mid-1970’s, voters have
defeated its implementation whenever it has been pro-
posed on the ballot.

A town of the first class may, upon the vote of the
town board or upon a duly qualified petition, submit a
proposition to the voters for establishing the ward sys-
tem. If the voters approve the proposition, the county
board of elections must divide the town into four wards
and fix their boundaries. “So far as possible the division
shall be so made that the number of voters in each ward
shall be approximately equal” (Town Law section 85[1]
). The ward system is deemed established only upon the
date the county board of elections duly files a map “show-
ing in detail the location of each ward and the boundaries
thereof” (Town Law section 85[1] ).

The boundaries of the wards are not generally known
at the time of the ballot, but are fixed by the board of
elections if the proposition is successful. Apart from the
constitutional requirement of “one person one vote” (see,
Reynolds v. Sims, 377 U.S. 533, 84 S. Ct. 1964) codi-
fied in statute by the requirement that wards contain “ap-
proximately” the same number of voters, the voter has
few assurances regarding how wards will be drawn.

If the ward system is established, the terms of the sit-
ting board members end on December 31, after the first
biennial town election held at least 120 days after the
ward system is established. The terms of the board mem-
bers elected by ward commence January 1 following such
election.

Only a town of the first class is authorized to both
establish the ward system and increase the number of
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board members from four to six, and such a town may
submit both propositions at the same election (Op. Atty.
Gen. [Inf.] 90-63; 1968 Op. Atty. Gen. [Inf.] 52;13 Op.
St. Compt. 223, 1957). May a town of the second class,
which is not authorized to increase the number of board
members or establish the ward system, submit a propo-
sition to the electorate to change its classification to first
class at the same election it submits the other proposi-
tions? Under the authorizing sections of sections 81 and
85 of Town Law, the answer is that the electorate must
first approve a change in classification to first class, with
subsequent elections necessary to increase the number
of board members and to establish the ward system. The
Attorney General has opined, however, that a town of
the second class may, by enactment of a local law, in-
crease its number of board members and establish the
ward system (Op. Atty. Gen. [Inf.] 90-63). Under the
Municipal Home Rule Law (MHRL) towns, cities, coun-
ties and villages are authorized to adopt local laws not
inconsistent with the Constitution or any general law, in
relation to, inter alia, “the powers, duties, qualifications,
number, mode of selection and removal, terms of office,
compensation, hours of work, protection, welfare and
safety of its officers and employees” (MHRL, section 10
[1][ii][a][1], emphasis supplied). Such a local law would
be subject to a mandatory referendum (MHRL, section

23[2][b], [e], [a])-
Therefore, if the voters want representation by ward
they have the means to establish it.

Tax Assessment. One of the cornerstones of town
government is its authority to assess, levy, collect and
enforce payment of taxes. The real property tax remains
the most important source of locally raised municipal rev-
enue despite enactments of sales and use, admissions,
off-track betting and income taxes. Another major por-
tion of municipal revenue comes from intergovernmental
transfers. Fundamental to the levy and collection of real
property taxes is the function of property assessment.
The goal of property tax assessment is to value property
consistently and fairly. The practice has been to make
uniform assessments at a constant percentage of full value
within a municipality, and to equalize these rates among
municipalities. This matter is discussed more fully in Chap-
ter XI.

Assessing is done in towns by an assessor or board of
assessors. In the past, all towns had to have a board of
three assessors. Later, towns were permitted to substi-
tute a single assessor for the board. Still later, the As-
sessment Improvement Act of 1970, which required train-
ing and county assistance for local assessors, also stated

that each town had to provide for a single, appointed
assessor unless it took positive action, by way of manda-
tory referendum, to retain its elected three-member board.
All towns also must provide for a board of assessment
review, consisting of three to five members, to hear griev-
ances and appeals from determinations of the assessor.

The assessment roll which the town assessor prepares
serves a dual, and sometimes triple, purpose. First, itis
the basis for all town general taxes and county taxes lev-
ied within the town. Second, a copy of the roll must be
made available to all school districts within the town and
is used, unchanged as to assessments, to prepare the
school district tax roll. Third, any village, wholly or par-
tially, within the town may adopt and use the town roll for
levying village taxes instead of assessing its own proper-
ties.

Levy of Taxes. The completed tax roll is forwarded
to the county together with the town budget and esti-
mates of levies required for town purposes. These
amounts, and the county taxes required within the town,
are levied and recorded on the tax roll prior to Decem-
ber 31st of each year. At this point, unpaid school taxes
from the last school tax roll are also re-levied on the town
taxroll.

Collection and Enforcement. In towns of the first
class, the collection of taxes is carried out by a receiver
of taxes and assessments, an office that may be either
elective or appointive by local choice. Normally in such
towns, the town receiver also collects all school taxes for
school districts located wholly or partially in the town,
unless the town and school district have made an agree-
ment to the contrary. In towns of the second class, the
collecting officer is the elected town tax collector. How-
ever, such towns may abolish the office of collector and,
thereafter, the town clerk must collect the taxes.

General Administration. The cost of general admin-
istration of town functions, including the salaries of town
officers is levied as town-wide charges even where the
functions are less than town-wide in scope. For example,
the salary of the town superintendent of highways and
the capital cost and operation of the town highway ga-
rage are both general (town-wide) charges, even though
their functions basically cover only part of the town (the
portion outside villages). On the other hand, the salaries
of highway employees may be either general charges or
applied to only part of the town, depending on the high-
way item to which their time is charged.
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Part-town Organization

Services for part of the town may be rendered to ei-
ther all of that portion of the town outside villages (TOV),
or to particular areas of the town by way of improvement
districts or improvement areas.

Until recent decades, the only major service that towns
were required to provide to town residents living outside
villages was highway maintenance. Town government
provided few services other than general government
administration and basic functions, such as justice court.
Lately, however, population growth in TOV areas has
resulted in demands for many of the services already pro-
vided by villages. It should be noted that these functions,
such as waste collection and disposal, can, and often are,
provided on either a town-wide or TOV basis. The more
common TOV functions include:

*  Appointment of a planning board to regulate sub-
divisions and review site plans, and assist in de-
veloping and administering zoning;

» Adoption of zoning regulations, appointment of a
building inspector or zoning enforcement officer
to administer and enforce them, and appointment
of azoning board of appeals to hear appeals and
grant relief in proper instances;

» Police protection, which may be provided on ei-
ther town-wide or TOV basis, depending upon
the availability of police protection within the vil-
lages in the town; and

» Highway construction and maintenance, which
must be considered a TOV function, since it nor-
mally encompasses only town streets and highways
outside villages. Since the highway function of
towns predated the establishment of villages, cer-
tain highway maintenance costs are town-wide
charges.

Over the years, village taxpayers’ responsibility for
sharing the cost of town highways has been one of the
most abrasive factors in town-village relationships. Con-
sequently, there has been a continual search for ways of
reducing this friction and promoting equity in the distribu-
tion of costs. One compromise permits towns to exempt
village property from assessment for the cost of acquisi-
tion and repair of highway machinery, the cost of snow
removal, and several other miscellaneous items.

Fire Protection. Fire protection is not a town func-
tion, since it can only be provided in towns through the
medium of districts — fire districts, fire protection dis-
tricts and fire alarm districts —all of which are discussed
in Chapter IX. Since most TOV areas are covered by

districts, fire protection can be considered, inasense, a
TOV service.

Special Districts. Towns in the path of suburban
growth were not prepared to provide needed services
on atown-wide basis. Tax bases were hardly sufficient
to support town-wide water or sewer systems. The need
was not general enough throughout the town so as to
garner voter support for such town-wide services. The
expedient answer was, therefore, to create the special
district. Large enough to serve the area of need and sup-
ported only by the property owners within the district,
the special district required from the rest of the town only
use of the town’s credit to financially support its obliga-
tions and use of the town’s organization to administer the
services within the district. Districts have worked well
and have multiplied in both number and type.

Unlike the districts discussed in Chapter IX, special
districts created under the Town Law are not units of
local government, but instead are administered by the town
board. Town improvement districts have proliferated, with
lighting, water supply, sewerage, drainage, park, public
parking, and refuse and garbage districts accounting for
over 95 percent of all special districts. The idea has
proved so flexible and has worked so well that it has
been used to meet some unusual and unique needs. Es-
calator districts have been formed to relieve weary com-
muters of their climb to elevated train stations, and dock
and erosion control districts have enhanced seaside prop-
erties on Long Island.

Special districts have been established, extended and
consolidated until, by the end of 2004, there were ap-
proximately 1,987 improvement districts (including fire
districts) in existence — an average of more than two for
each town in the state for 2004.

TABLE 10

Town Special Districts and
Fire Districts by Type of District
As of December 31, 2004

DIaINAgE ... .eeveeieeie sttt 66
FIFE oo 635
[0 011100 R PURTP 500
Park ...oooveieccc e 50
Refuse and Garbage .........ccccovevvvieenicniniieeee 81
SBWET et 315
WALET ..o 448
Parking .....cc.covveiieiiiesie e 11
OLNEI ..o 119

TOTAL oo, 2,225

Source: Comptroller’s Special Report on Municipal Affairs, 1997
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Most special districts can be and are established un-
der general provisions of Articles12 and 12-Aof the Town
Law. Those which cannot must be created by act of the
State Legislature.

Under Article 12, a petition from property owners in
the area of the proposed district must specify the bound-
aries of the district and state the maximum permissible
expenditure. For certain types of districts a map showing
the boundaries of the district and the proposed improve-
ments must accompany the petition. The petition must be
signed by owners of more than one-half of the total as-
sessed valuation of taxable property in the proposed dis-
trict, including at least one-half of the resident-owned,
taxable, assessed valuation therein. When such a petition
is filed, the town board must call a public hearing on the
proposal and, after consideration, approve or deny the
establishment of the district. If the town board approves
the establishment of a district for which the town is to
incur indebtedness, it must apply to the State Comptrol-
ler for approval. The State Comptroller, after consider-
ing the application, must make an independent determi-
nation that establishment of the district will serve the public
interest and that it is not an undue burden on the property
or property owners who live in the district. After the State
Comptroller approves the petition, the town board may
adopt an order establishing the district.

Under Article 12A, a petition is not required to estab-
lish a district; the town board may, on its own motion,
subject to a permissive referendum, establish a district.
All other procedural steps are essentially the same as
under Article 12.

With the exception of 78 older special districts which
retain their separate boards of commissioners, the town
board acts as the administrative body for all improve-
ment districts in a town. Specific provisions of the Town
Law authorize a town board to let contracts for the con-
struction of district improvements, determine the manner
of levying assessments to cover costs, set water and sewer
rents or other service charges, and provide for the issu-
ance of obligations to cover capital costs. Although all
district costs must be levied against the properties therein,
the districts have no debt-incurring powers of their own.

All obligations issued on their behalf must be general ob-
ligations of the town, and are chargeable to town debt
limits.

Town Improvements. As towns have continued to
develop in suburban areas, the need for services on a
town-wide or at least TOV basis has become more
pressing. The “town improvement” isa compromise be-
tween the district approach and the provision of services
as a true town function. This approach allows a town
board to construct infrastructure improvements in spe-
cific areas of the town while not establishing a district
with defined boundaries. First authorized only for Subur-
ban Towns, authority for town improvements was later
extended to all towns. In establishing an improvement by
this method, the town board has the option of levying the
capital costs against the entire TOV area, or against the
benefitted areas only, or of allocating it between the two
areas in any way it chooses. The cost of operating and
maintaining the improvement must be levied against the
entire TOV area. Thus, the town improvement proce-
dure is simpler and more flexible than that available for
creating an improvement district.

Summary

Many towns in New York are still small governments
providing basic services to rural residents and they con-
tinue the pattern of town government that originated be-
fore the American Revolution. Other town governments,
caught in the mass population migrations of the Twentieth
Century, have had to provide services usually associated
with urban living. Both kinds of town governments —
and the gradations between — must deal with problems
such as protecting the environment and delivering mu-
nicipal services against a fiscal background of ever in-
creasing costs. Rising costs will probably compel town
government to develop new patterns of working with other
governments and new ways to deliver services. Town
residents and government officials, who have had to re-
spond to similar challenges in the past, will doubtless con-
tinue town government’s long tradition of responding to
change.
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CHAPTERVIII

Village Government

In New York State, the village is a general purpose municipal corporation formed voluntarily by the
residents of an area in one or more towns to provide themselves with municipal services. But when a
village is created, its area still remains a part of the town where it is located, and its residents continue to

be residents and taxpayers of that town.

The first village was incorporated at the end of the eighteenth century. The village form of municipal
organization became a prominent feature of the state’s growing metropolitan areas between 1900 and
1940. The patterns of village organization are similar to those of cities.

Many people think of villages as being small, rural com-
munities. Population size alone however, does not deter-
mine whether one community becomes a village and an-
other remains as an unincorporated “hamlet” in a town.
In New York State a village is a legal concept; it is a
municipal corporation. The largest village in the state,
Hempstead in Nassau County, had more than 56,000
residents in 2000, while the smallest city, Sherrill, had
3,147. Fifty-two of New York’s 62 cities had popula-
tions in the year 2000 that were smaller than
Hempstead’s.

Villages were originally formed within towns to pro-
vide services for clusters of residents, firstin relatively
rural areas and later in suburban areas around large cit-
ies. Today, many of the existing 556 villages are in the
areas surrounding the state’s larger cities. Many villages
have public service responsibilities that differ little from
those of cities, towns, and counties, and village officials
face the full range of municipal obligations and challenges.

What is a Village?

Avillage is often referred to as “incorporated.” Le-
gally cities, towns, villages and counties are all “incorpo-
rated.” Hence, there are no “unincorporated villages” in
New York State. The vernacular “incorporated village”
likely came to be used because villages are areas within
towns for which an additional municipal corporation has
been formed.

Many places in the state having large numbers of people
living in close proximity are neither villages nor cities. Many
have names, some have post offices. Some, like Levittown
on Long Island, have thousands of residents. If the people
in such communities have not incorporated pursuant to

the Village law, they do not constitute a village. While
many people refer to such places as “hamlets”, the term
“hamlet” actually has no meaning under New York law.

By definition, a village is a municipality which, at the
time of its incorporation, met statutory requirements then
established as prerequisites to that incorporation. Although
the Village Law now sets area and population criteria for
an initial village incorporation, a number of existing vil-
lages have populations smaller than the present statutory
minimum.

Historical Development

The earliest villages in the state were incorporated partly
to circumvent the legal confusion about the nature and
scope of town government that resulted from legislative
modification of English statutes. Generally, in the decades
after the Revolution, villages in New York were created
because clusters of people in otherwise sparsely settled
towns wanted to secure fire or police protection, or other
public services. Those inhabitants receiving the fire or
police service, and not the whole town, paid for such
services. A forerunner of villages appears to have been a
1787 legislative act granting special privileges to part of a
town, entitled “An act for the better extinguishing of fires
in the town of Brooklyn.”

The appearance of the village as a formal unit of local
government began in the 1790’s. Villages were created
by special acts of State Legislature, but the starting date
for this process is in dispute among historians due to a
lack of precision in terminology in those early legislative
acts. In 1790, the Legislature granted specific powers to
the trustees of *... part of the town of Rensselaerwyck,
commonly called Lansingburgh.” The term “village” first
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appeared in state law in a 1794 enactment incorporating
Waterford. The legislative act of 1798, providing for the
incorporation of Lansingburghand Troy as villages, is seen
by many historians as the first formal authorization in the
state for the village form of government. This enactment
included all of the legal elements (including an incorpora-
tion clause and delegation of taxing and regulatory power)
deemed necessary for a true unit of local government.

First mention of the village as a constitutional civil divi-
sion appeared in a section of the 1821 New York State
Constitution prescribing qualifications of voters. The
Constitution of 1846 required that the Legislature “pro-
vide for the organization of cities and incorporated vil-
lages.” The Legislature passed a general Village Law in
1847, but continued to incorporate villages through the
enactment of special charters, as it had for the previous
half-century. Separate incorporation led to a variety of
village government forms, even for villages of similar char-
acteristics. In 1874, a revised State Constitution forbade
incorporation of villages by special act of the State Leg-
islature. Since that time, New York State villages have
been formed through local initiative pursuant to the Vil-
lage Law.

An 1897 revision of the Village Law required those
villages with charters to comply with provisions of the
Village Law that were not inconsistent with their char-
ters. It also gave the charter villages the option of rein-
corporating under the general law. Although numerous
charter villages did reincorporate, 12 villages still oper-
ate under charters. These are: Alexander, Carthage,
Catskill, Cooperstown, Deposit, Fredonia, Ilion, Mo-
hawk, Ossining, Owego, Port Chester and Waterford.

In the first 40 years of the twentieth century, as people
moved from cities into the suburbs, more than 160 vil-
lages were incorporated under the Village Law. The rapid
growth of towns in suburban areas in the late 1930’s and
following World War 11 emphasized the need for alterna-
tives to villages. To provide services, suburban areas made
increasing use of the town special district. This had a pro-
found effect on the growth of villages. Although more than
160 villages were formed from 1900 to 1940, only 31
new villages have appeared over the succeeding 66 years,
and 24 have dissolved during that period.

There were 556 villages in New York State in 2006.
They range in size from the Village of West Hampton
Dunes with a 2000 Census population of 11, to the Vil-
lage of Hempstead, with a 2000 Census population of
56,554. The majority of villages have populations under
2,500, although there were 25 villages between 10,000

and 20,000 population in 2000 and 10 villages with more
than 20,000 population.

Over 70 villages are located in two or more towns.
There are seven villages which are in two counties. One
village, Saranac Lake, lies in three towns and two coun-
ties. Five villages— Green Island in Albany County, East
Rochester in Monroe County, and Scarsdale, Harrison
and Mount Kisco in Westchester County — are cote-
rminous with towns of the same name. A coterminous
town-village is a unique form of local government organi-
zation. The town and village share the same boundaries
and the governing body of one unit of the coterminous
government may serve as the governing body of the other
unit (i.e., the mayor serves as town supervisor and trust-
ees serve as members of the town board).

Creation and Organization

The Village Law governs the incorporation of new vil-
lages and the organization of most existing villages. The
12 remaining charter villages are subject to this law only
where it does not conflict with their respective charters.

Incorporation

A territory of 500 or more inhabitants may incorpo-
rate as a village in New York State, provided that the
territory is not already part of a city or village. The terri-
tory must contain no more than five square miles at the
time of incorporation, although it may be larger in land
area if its boundaries are made coterminous with those of
aschool, fire, improvement or other district, or the entire
boundaries of a town.?®

The incorporation process begins when a petition,
signed by either 20 percent of the residents of the terri-
tory qualified to vote, or by the owners of more than 50
percent of the assessed value of real property in the ter-
ritory, is submitted to the supervisor of the town in which
all or the greatest part of the proposed village would lie.
If the area lies in more than one town, copies of the peti-
tion are also presented to the supervisors of the other
affected towns.

Within 20 days from the filing of the petition, the su-
pervisor of each town affected must post and publish
notices indicating that a public hearing will be held on the
petition. Where the proposed village is in more than one
town, the giving of notice and subsequent hearing are a
joint effort of the affected towns. The purpose of the hear-
ing is to determine only whether the petition and the pro-
posed incorporation are in conformance with the provi-
sions of the Village Law. Other considerations and ob-
jections to the incorporation are not at issue. This formal
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hearing must be held between 20 and 30 days after the
date of posting and publication of notice.

Within 10 days after the conclusion of the hearing, the
supervisor of the affected town(s) must judge the legal
sufficiency of the petition. If more than one town is in-
volved, and the supervisors cannot agree on a decision,
their decision is deemed to be adverse to the petition.
Any decision made is subject to review by the courts. If
no review is sought within 30 days, the decision of the
supervisor(s) is final. If the decision is adverse to the pe-
tition, a new petition may be presented immediately. If
the decision is favorable to the petition, or if the petition
is sustained by the courts, a referendum is held within the
proposed area no later than 40 days after the expiration
of 30 days from the first occurring of either the filing of
the supervisors’ favorable decision or the filing of a final
court order favorable to the petition. Only those residing
in the proposed area of incorporation and qualified to
vote in town elections may vote in the referendum.

Where the proposed area lies in one town, an affirma-
tive majority of those voting is required in order to incor-
porate. Where more than one town is involved, an affir-
mative majority in the area proposed for incorporation in
each town is required. If any required majorities are not
obtained, then the question is defeated, and no new pro-
ceeding for incorporation of the same territory may be
held for one year. If a majority vote(s) in favor of incor-
poration is obtained, and there is no court challenge, the
town clerk of the town in which the original petition was
filed makes a report of incorporation.

TABLE 11
Village Incorporations Since 1940

VILLAGE COUNTY DATE

Florida Orange 08/05/1946
Prattsburg Steuben 12/07/1948
Tuxedo Park Orange 08/13/1952
Sodus Point Wayne 12/30/1957
New Square Rockland 11/06/1961
Atlantic Beach Nassau 06/21/1962
Port Jefferson Suffolk 04/09/1963
Amchir Orange 09/09/1964
Pomona Rockland 02/03/1967
Lake Grove Suffolk 09/09/1968
Round Lake Saratoga 08/07/1969
Sylvan Beach Oneida 03/17/1971
Lansing Tompkins 12/19/1974

VILLAGE COUNTY DATE
Harrison Westchester 09/09/1975
Pelham* Westchester 06/01/1975
Kiryas Joel Orange 03/02/1977
Rye Brook Westchester 07/07/1982
Wesley Hills Rockland 12/07/1982
New Hempstead Rockland 03/21/1983
Islandia Suffolk 04/17/1985
Cape Vincent* Jefferson 04/15/1986
Montebello Rockland 05/07/1986
Chestnut Ridge Rockland 05/16/1986
West Carthage Jefferson 07/22/1987
Pine Valley Suffolk 03/15/1988
Kaser Rockland 01/25/1990
Bloomfield* Ontario 03/27/1990
Airmont Rockland 03/28/1991
W. Hampton Dunes  Suffolk 11/19/1993
East Nassau Rensselaer 01/14/1998
Sagaponack Suffolk 09/27/2005
S.Blooming Grove  Orange 07/14/2006
Woodbury Orange 08/28/2006

*  Cape Vincent was created in 1853 but the proper incorpora-
tion paperwork was not filed until 1986.

*  Pelham and North Pelham were consolidated into Pelham.

* Bloomfield was created by the consolidation of East
Bloomfield and Holcomb.

The report is sent to the Secretary of State, the State
Comptroller, the State Office of Real Property Services,
the county clerk and county treasurer of each county in
which the village will be located, and the town clerks of
each town in which the village will be located.

Upon receipt, the Secretary of State files the report in
his/her office and prepares and sends a Certificate of In-
corporation to the clerks of each town in which the vil-
lage is located. The village is deemed incorporated on
the date the report is filed with the Secretary of State.
Within five days after the filing of the Certificate of Incor-
poration, the clerks of each town in which the village is
located jointly appoint a resident of the new village area
to serve as village clerk until a successor is chosen by the
village’s first elected board of trustees. Election of the
board and mayor is held within 60 days of the appoint-
ment of the interim village clerk, except in instances where
the new village embraces the entire territory of atown. In
that case the election of village officers is held at the next
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regular election of town officials, occurring not less than
30 days after the filing of the certificate of village incor-
poration.

The Legislative Body

The legislative body of a village — the board of trust-
ees— is composed of the mayor and four trustees. How-
ever, the board may increase or decrease the number of
trustees, subject to referendum. Trustees are elected for
two-year terms unless otherwise provided by the board
of trustees and subject to permissive referendum.

The village board has broad powers to govern the af-
fairs of the village, including:

» organizing itself and providing for rules of proce-
dure;

» adopting a budget and providing for the financing
of village activities;

 abolishing or creating offices, boards, agencies, and
commissions and delegating powers to these units;

* managing village properties; and
 granting final approval of appointments of all non-
elected officers and employees made by the mayor.

The mayor presides over meetings of the board. Ama-
jority of the board, as fully constituted, is a quorum. No
business may be transacted unless a quorum is present.

Executive Branch

The chief executive officer of most villages in New York
State is the mayor. Unless otherwise provided by the
board of trustees, the mayor is elected for a two-year
term. In addition to his/her executive duties, the mayor
presides over all meetings of the board of trustees and
may vote on all questions coming before that body. The
mayor must vote to break a tie. The mayor is responsible
for enforcing laws within the village and for supervising
the police and other officers and employees of the vil-
lage. The mayor may share the law enforcement respon-
sibility with a village attorney - who may handle prosecu-
tions for violations of village laws, and the county district
attorney - who usually handles general criminal prosecu-
tions in the county.

At the direction of the board of trustees, the mayor
may initiate civil actions on behalf of the village or may
intervene in any legal action “necessary to protect the
rights of the village and its inhabitants.” Subject to the
approval of the board of trustees, the mayor appoints all
department and non-elected officers and employees.
Except in villages that have a manager, the mayor acts as
the budget officer. The mayor may, however, designate

any other village officer to be budget officer. The budget
officer serves at the mayor’s pleasure.?® The mayor en-
sures that all claims against the village are properly inves-
tigated, executes contracts approved by the board of
trustees and issues licenses. In certain cases, when au-
thorized by the board of trustees, the mayor may sign
checks and cosign, with the clerk, orders to pay claims.

At the annual meeting of the board of trustees, the
mayor appoints one of the trustees as deputy mayor. If
the mayor is absent or unable to act as mayor, the deputy
mayor is vested with and may perform all the duties of
that office.

Village Managers or Administrators

In order to provide full-time administrative supervi-
sion and direction, some villages have created the office
of village manager or administrator. The position of vil-
lage manager is created by a local law, which fixes the
powers of the office and the term of the incumbent. As an
alternative to direct adoption of a local law establishing a
village manager, a village may create a commission to
prepare a local law establishing a village manager and
defining the manager’s duties and responsibilities. The
commission must issue a report within the time set forth
in the local law, which can be no later than two years
after the appointment of its members.2® While there isno
mandate that the commission prepare a local law creat-
ing a village manager, if the commission does prepare
such a local law, it must be placed before the voters ata
referendum; the board of trustees need not approve the
local law.

The village manager is usually assigned administrative
functions that would otherwise be performed by the mayor.
Under the Village Law, the manager may designate an-
other village official as budget officer, to serve at the plea-
sure of the manager.

Sixty-seven villages in New York State had an admin-
istrator or manager in 2007; they are listed in Table 12.
Some of these individuals hold more than one title and
some are known as “coordinator”.
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TABLE 12
Villages Which Have Administrators/Managers

Akron East Rochester Irvington Pelham Manor Southampton
Alden Ellenville Lake Success Pleasantville Spencerport
Amityville Elmsford Lawrence Perry Springville
Ardsley Fairport Lowville Phoenix Sylvan Beach
Attica Farmingdale Mamaroneck Port Chester Tarrytown
Blasdell Floral Park Massapequa Park Port Jefferson Thomaston
Briarclif Manor Fredonia Massena Potsdam Valley Stream
Brockport Garden City Monticello Rockville Centre Walden
Bronxville Great Neck Estates Mount Kisco Roslyn Westbury
Buchanan Groton Oakfield Rye Brook Westfield
Croton-on-Hudson Hamburg Ocean Beach Scarsdale Williamsville
Dobbs Ferry Hastings-on-Hudson  Old Westbury Sea CIiff

East Aurora Horseheads Ossining Seneca Falls

East Hampton Huntington Bay Pelham South Floral Park

SOURCE: 2007 NYCOM Directory of City & Village Officials, New York State Conference of Mayors and Municipal Officials, 2007.

Other Village Officers

The village treasurer is the chief fiscal officer of the
village. The treasurer maintains custody of all village funds,
issues all checks and prepares an annual report of village
finances.*

The village clerk has responsibility for maintaining all
records of the village.® The clerk collects all taxes and
assessments, when authorized by the village board, and
orders the treasurer to pay claims. The clerk is required
“on demand of any person” to “produce for inspection
the books, records, and papers of his/her office.”* The
clerk must keep an index of written notices of defective
conditions on village streets, highways, bridges, cross-
walks, culverts or sidewalks and must bring these no-
tices to the attention of the board at the next board meet-
ing or within 10 days after their receipt, whichever is
sooner.*

Unless local law provides otherwise, the mayor ap-
points both the clerk and the treasurer with the approval
of the board of trustees. Terms are established at 2 years
and may be increased. In many villages, the offices of
clerk and treasurer are combined and are held by a single
person.

Where no village office of justice has been established,
or where the office has been abolished, the functions de-
volve on the justices of the town or towns in which the
village is located.

Organization for Service Delivery

Differences in the size of villages and in the services
they perform make it difficult to describe the organization
of a “typical” village. Larger villages often have multi-
departmental organizations similar to cities, while small
villages may employ only one or two individuals. Func-
tions performed by villages range from basic road repair
and snow removal to large-scale community develop-
ment programs and public utility plants. Anumber of vil-
lages operate their own municipal electric systems.

Financing Village Services

Like most local governments, villages have a strong
reliance on the real property tax to finance their activities.
In the 2004 fiscal year the real property tax accounted
for nearly 45 percent of total village revenues in New
York State. The balance of the revenues comes from a
variety of sources; these include user charges and other
revenue from water and sewer services, electric systems,
airports and marinas, as well as license and rental fees
and penalties on taxes. Special activities generated about
39 percent of all village revenues in fiscal 2004. Sales tax
revenues in 2004 accounted for 5 percent of total rev-
enues for villages. State and federal aid provided 11 per-
cent of village revenue in 2004.

State Aid and Village Finance

State aid programs that provide funds to villages are
Aid Incentives for Municipalities (AIM) program, mort-
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gage tax, aid for the construction and operation of sew-
age treatment plants and aid to youth bureaus and recre-
ation programs. A more detailed discussion of revenue
sharing and other state aid appears in Chapter XI.

The mortgage tax is a state tax is collected by coun-
ties. The allocation to towns is made according to the
location of the real property covered by the mortgages
upon which the tax was collected. For towns that contain
avillage within its limits, a portion of the town allocation
is made to the village according to the proportion the
assessed value of the village bears to twice the total as-
sessed valuation of the town. While a village under this
formulawould receive aid even if no mortgages were reg-
istered in a village, the town may receive the greater
amount of revenue, even though much of the property
that yields the revenue may be within villages in the town.*

Village Dissolution

Just as villages are formed by local action they can be
dissolved by local action. Article 19 of the Village Law
provides the procedure for village officials and electors
to disband their village. Since villages are formed within
towns, the underlying town or towns would become fully
responsible for governing the territory of the former vil-
lage after it is dissolved.

The dissolution process may be commenced by the
village board of trustees on its own motion or through the
presentation of an appropriate petition to the board of
trustees. If a proper petition is presented, the board is
obligated to prepare a “dissolution plan” and to submita
proposition for dissolution to the electors. If the board
seeks to initiate the dissolution process on its own mo-
tion, it may submit a proposition to dissolve the village to
the electors, again in accordance with a plan for dissolu-
tion. In either case, the question must be decided by the
voters of the village at an election.

The village board of trustees is responsible for pre-
paring the dissolution plan. The village law lists 8 criteria
which must be addressed in a plan. The plan must con-
tain provisions relating to: (1) the disposition of the prop-
erty of the village; (2) the payment of outstanding obliga-
tions and the levy and collection of the necessary taxes
and assessments or same; (3) the transfer or elimination
of public employees; (4) any agreements entered into with
the town or towns in which the village is situated in order
to carry out the plan for dissolution; (5) whether any lo-
cal laws, ordinances or rules and regulations of the vil-
lage in effect on the date of the dissolution of the village
shall remain in effect for a period of time other than as
provided by section 19-1910, i.e., two years; (6) the

continuation of village functions or services by the town;
(7) afiscal analysis of the effect of dissolution on the vil-
lage and the area of the town or towns outside the vil-
lage; and (8) any other matters desirable or necessary to
carry out the dissolution.

The village board of trustees must appoint a study com-
mittee to prepare a report on the dissolution of the vil-
lage. The study committee must include at least two rep-
resentatives, who reside outside the village boundaries,
from each town or towns in which the village is situated.
A copy of the report must be sent to the village board of
trustees and supervisor of each town in which the village
is situated. The report must address all the topics required
to be included in the dissolution plan and alternatives to
dissolution. The committee may also propose a plan for
dissolution for consideration by the board of trustees.
Prior to submitting its report, the study committee must
hold at least one public hearing upon 20 days notice pub-
lished in the official village and town newspapers.

The village board of trustees must also hold at least
one public hearing, which must be preceded by notice
provided by certified mail to the supervisors of the town(s)
involved, and published at least 10 days but not more
than 20 days prior to the hearing in the official newspa-
per of the town(s) and village. Once the board of trust-
ees’ hearing is concluded, the proposition is generally
presented to the village voters at the next regular or spe-
cial village election for officers held not less than 30 days
after the board of trustees hearing.

The proposition to be submitted to the voters must
contain the question of dissolution and, numbered sepa-
rately, a plan for disposition of village property, the pay-
ment of its outstanding obligations including the levy and
collection of necessary taxes and assessments and such
other matters as may be necessary. Although all or any
part of such plan can be made the subject of a contract
between the village and the town prior to submission of
the proposition, the primary objective of this plan is not
to legally bind either the village or the town. Rather, itisa
document that will educate and inform the resident vil-
lage electors as to the consequences of their vote. By
outlining an orderly program for the transfer to the town
of village functions, assets and properties, and for the
disposition of any outstanding debts, obligations or taxes,
the plan will provide the village residents some picture —
incomplete though it may be — of the tangible effects of
the dissolution.

If the proposition is approved by a majority of those
voting on the question, a certificate of the election must
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be filed with the Secretary of State and clerks of each
town and county in which any part of the village is situ-
ated. The village would then be dissolved as of the thirty-
first day of December in the year following the year in
which the election took place. If the proposition is de-
feated, no similar proposition can be submitted within two
years of the date of the referendum.

TABLE 13
Village Dissolutions in New York State

Village County Date

Roxbury Delaware 04/18/1900
Prattsville Greene 03/26/1900
Rifton Ulster 08/18/1919
Union* Broome 1921
LaFargeville Jefferson 04/18/1922
Brookfield*** Madison 12/31/1923
Oramel Allegany 12/23/1925
Eastwood** Onondaga 08/06/1926
Newfield Tompkins 12/02/1926
Pleasant Valley Dutchess 05/22/1926
Marlborough Ulster 04/20/1928
Northville Suffolk 05/16/1930
Old Forge Herkimer 10/21/1933
Forestport Oneida 06/18/1938
North Bangor Franklin 03/24/1939
The Landing Suffolk 05/25/1939
Downsville Delaware 09/21/1950
Amchir Orange 04/30/1968
Prattsburg Steuben 09/22/1972
Pelham Westchester 06/01/1975
N. Pelham Westchester 06/01/1975
Fort Covington Franklin 04/05/1976
Friendship Allegany 04/04/1977
Belleville Jefferson 04/20/1979
Rosendale Ulster 05/23/1979
Savannah Wayne 04/25/1979
Elizabethtown Essex 04/23/1981
Bloomingdale Essex 02/26/1985
Pine Hill Ulster 09/24/1985
Woodhull Steuben 01/13/1986
East Bloomfield Ontario 03/27/1990
Holcomb Ontario 03/27/1990
Pine Valley Suffolk 04/04/1990
Ticonderoga Essex 05/01/1992

Village County Date

Westport Essex 05/29/1992
Henderson Jefferson 05/23/1992
Schenevus Otsego 03/29/1993
Fillmore Allegany 01/13/1994
Mooers Clinton 03/31/1994
Andes Delaware 12/31/2003

* date of 1921 based on the last financial record on file at
OSC; annexed into the village of Endicott, April, 22, 1964

** annexed into the city of Syracuse

*** hased on referendum date

Trends

Several significant trends, issues, and problems affecting
village government in New York have become apparent
in the last quarter of the Twentieth Century.

Zoning

The power to zone the area of the village separately
from the remainder of the town still provides an incentive
for village incorporation. The 1972 recodification of the
Village Law continues the authority of the board of trust-
ees to regulate land use, lot sizes, and density of devel-
opment. With certain exceptions, villages that adopt their
first zoning law must establish a zoning commission to
draft regulations and establish zone boundaries. They must
also establish a zoning board of appeals to hear appeals
from decisions made by the village official who enforces
zoning regulations. A more detailed discussion of zoning
and other aspects of land use regulation appears in Chap-
ter XVI. It should be noted that the proliferation of vil-
lages in Nassau County resulted in a charter provision
that grants zoning authority to towns within any territory
incorporated as a village on or after January 1, 1963.

Village -Town Relations

Fiscal relations continue to be a source of contention
between towns and villages. Village residents are liable
for payment of taxes to the town in which their village is
located, as well as to the village in which they reside.
Before the advent of the automaobile, village residents
rarely considered this dual taxation unduly burdensome.
However, the need for miles of paved town roads and
the rapid growth of population in towns near the state’s
metropolitan areas has greatly increased expenditures for
town highways and highway-related items.

The State Highway Law exempts village residents from
paying the costs of repair and improvement of town high-
ways, thus relieving them of a substantial portion of the
town highway maintenance expense. Unless exempted
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by the town board, however, village residents must help
bear the costs of town highway equipment and snow re-
moval on town roads. Village residents not exempted from
such highway costs often feel that they are being taxed
for town services they do not receive or use in addition
to being taxed for the same services within their village.
Villages also regard as inequitable the rent the town may
charge for village use of the town highway equipment that
the village residents have already helped pay for through
taxation.

The question of who should pay for what services has
been a source of contention between towns and villages

since the 1950’s, but it can be resolved through local
cooperative action. Towns and their constituent villages
often undertake formal and informal cooperative ventures.
Many share municipal buildings as well as officials and
employees, or engage in cooperative purchasing, auto
maintenance, and emergency vehicle dispatching. For
example, one government may provide library, ambulance,
landfill or recreation programs to the other at a negoti-
ated fee. More information on inter-municipal agreements
is found in Chapter XVII.

Chapter Endnotes

28. Village Law, Article 2 is the Village Incorporation Law.
29. Village Law, §5-500(2).

30. Village Law, §§18-1820to 18-1828.

31 Village Law, §4-408.

32. Village Law, §4-402.

33. Village Law, 84-402(e).

34. Village Law, 84-402(g).

35. Tax Law, §261(3).
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CHAPTER IX

Special Purpose Units of Government

Local municipal services are provided in New York by general purpose municipal corporations —
counties, cities, towns and villages — and by several types of special purpose units of government. These
include school districts, fire districts, and a variety of public benefit corporations.

As demands for municipal services have increased,
many new types of public benefit corporations have been
established. These entities normally provide a single ser-
vice or type of service, such as water and sewer ser-
vices, airport management, or industrial development,
rather than the gamut of government services provided
by the general purpose municipality.

School districts, fire districts and “local” public benefit
corporations, often referred to as authorities, are discussed
within this chapter.

Public Education

The constitutional basis for school district organization
appears inArticle XI, section 1 of the State Constitution:

“The legislature shall provide for the mainte-
nance and support of a system of free common
schools, wherein all the children of the state may
be educated.”

The 1795 legislative session provided, on a five-year
basis, a statewide system of support for schools, but com-
prehensive legislation establishing school districts was not
enacted until 1812.

Education in New York State today is a massive en-
terprise. It represents the largest single area of expense
for local governments, accounting for approximately one-
third of all local government expenditures in the state.

By any measure, the most prominent elements of the
educational effort are the 699 local school districts, which
in 2002-03 enrolled more than 2.8 million pupils and spent
over $41 billion.

School districts cover the entire area of New York
State, frequently crossing city, town, village, and even
county lines. With the exception of the “big five” cities
(over 125,000 in population), where the school budget
is part of the municipal budget, each school districtis a

separate governmental unit that has the power to levy
taxes and incur debt.

The State Education Department, acting in accordance
with policies determined by the Board of Regents of the
University of the State of New York, supervises and pro-
vides leadership to the public schools. Some of this re-
sponsibility is exercised through supervisory districts
headed by district superintendents of schools.

Basic School District Types

There are five different types of school districts in New
York State:

Common School Districts. The common school dis-
trict, with its origins in legislation of 1812, is the oldest of
the existing types. Common school districts do not have
the legal authority to operate high schools but, like all
school districts, they are responsible for ensuring a sec-
ondary education for resident children. As a consequence,
common school districts send pupils to designated high
schools of neighboring school districts. As of July 2004,
11 common school districts are operating in the state.
One common district, the South Mountain Hickory Dis-
trict in the Town of Binghamton, does not directly pro-
vide education; it contracts for all education. Common
school districts are typically governed by either a sole
trustee or a three-member board of trustees.

Union Free School Districts. The 1853 session of
the Legislature established the union free school district,
which is generally formed by two or more common school
districts joining together for the purpose of providing a
high school. Many of the early union free districts had
boundaries that were coterminous with, or similar to, those
of avillage or city.

Although the original purpose of the union free district
was to provide for secondary education, about one-fifth
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of these districts currently do not operate high schools.
As of July 2004, there are 163 union free school dis-
tricts, of which 31 provide only elementary education.
Thirteen of the latter are components of central school
districts, while the rest provide secondary education by
contracting with neighboring districts. Another 16 union
free school districts were established solely to serve chil-
dren residing in specified child care institutions. These
districts are often referred to as “special act” school dis-
tricts. Union free school districts are governed by a board
of education that is composed of between three and nine
members.

TABLE 14
New York State School Districts, as of July 2004

Total
Common School DISECES ........ccovevveiieiiieiieci, 11
Union Free School DIStricts .........ccccceeveeviieeeiieenn, 163
Central School DISEFICES ........ccovvveeeiieeciieccieeenee, 460
City SChOOI DIStICLS ..o 62
Central High SChool DIStrCtS .........coceverveiieiiriene. 3
TOtAl e 699

SOURCE: N.Y.S. Comptroller’s Office.

Central School Districts. The central school district
is the most common type of school district in New York
State, with 460 in existence as of July 1, 2004. They
were established as a means of providing a more com-
prehensive and intensive education than was possible in
most of the 10,000 small common districts operating in
the state at the turn of the century. The solution came in
the form of the Central Rural Schools Act of 1914, which
was revised in 1925. This legislation, together with state
aid incentives, preceded a massive school reorganiza-
tion, which resulted in the central school districts of to-
day.

A central school district may be formed by any num-
ber of common, union free and central districts. As in the
case of union free districts, central school districts have
the authority to operate high schools. The governance of
a central district follows essentially the same laws as a
union free district; thus, it can be viewed as a variation of
the union free type of district.

One difference between the two types of districts is
the size of the board of education. A central district’s board
may consist of five, seven or nine members. Within this
limitation, the size of the board or length of term (three,

four or five years) may be changed by the voters of the
district.

City School Districts. There are two types of orga-
nization for city school districts, the application of which
depends on population.

School districts in the 57 cities under 125,000 in popu-
lation are separate governmental units. Each district is
governed by its own board of education and has inde-
pendent taxing and debt-incurring powers. In all of these
districts, the members are elected to the school boards,
which may consist of five, seven, or nine members.

Many of these city districts encompass larger geo-
graphic areas than their respective cities, and are referred
to as “enlarged city school districts.” Seven of these en-
larged districts have been reorganized as “central city
school districts” a designation limited to districts in cities
with less than 125,000 population.

In the state’s five cities of over 125,000 in population
(the “Big Five” — Buffalo, Rochester, Syracuse, Yonkers,
and New York City), district boundaries are coterminous
with those of their respective cities. Each of these school
districts has a board or panel with varying independence
and power to set policy for the school system. However,
none of these boards have the power to levy taxes or
incur debt for the district. Instead, funding is provided as
part of the overall municipal budget. Buffalo, Rochester
and Syracuse have separately elected boards of educa-
tion. In Yonkers, however, the board is appointed by the
Mayor. Buffalo and Yonkers each have nine-member
boards, while Rochester and Syracuse have seven-mem-
ber boards.

Since 2002, the New York City public school system
IS run as a city agency, headed by a Chancellor. Instead
of a Board of Education that is responsible for setting
broad policy, the Department of Education has the Panel
for Educational Policy, which advises the Chancellor and
approves major Department of Education initiatives, bud-
gets and union agreements. Of the 13-member panel, each
of the five Borough Presidents appoints one member. The
other 8 members (including the Chancellor, who serves
as Chairperson) are appointed by the Mayor.

Central High School Districts. The central high
school district is the most unique organization type; as of
July 2004 only three exist, all in Nassau County.

Central high school districts provide secondary edu-
cation to children from at least two common or union
free districts, which provide elementary education. Ap-
pointed representatives from the component districts’
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boards of education comprise the board of education for
each central high school district.

Authorized in 1917, this type of district was seen as a
promising way to promote reorganization of smaller school
districts. However, central high school districts proved
unpopular, resulting in the repeal of authority for the for-
mation of additional districts in 1944. Thirty-seven years
later, in 1981, legislation reinstated the option of central
high school districts for Suffolk County only.

The Supervisory District. The supervisory district
was established in 1910, as a means of providing educa-
tional supervision and leadership to the thousands of tiny
school districts then in existence. Adistrict superinten-
dent of schools was appointed to head each supervisory
district.

Atthe time of their founding, 208 supervisory districts
were established in the state, with as many as seven lo-
cated inasingle county. As of July 1, 2004, 38 supervi-
sory districts exist, each coterminous with an area served
by one of the 38 Boards of Cooperative Educational
Services (BOCEYS) in the state.

The district superintendent of schools serves as a local
representative of the Education Commissioner and as chief
executive officer of the BOCES. Reflecting this dual role,
the district superintendent is appointed by the governing
body of the BOCES from a list of candidates approved
by the Education Commissioner.

The BOCES. ABOCES provides a single organiza-
tion through which local school districts may pool their
resources to provide services that might ordinarily be be-
yond their individual capabilities. ABOCES is formed by
amajority vote of the members of local school boards
within a supervisory district. Aboard of five to fifteen
members governs the BOCES organization. Members
are elected for staggered three-year terms at an annual
meeting of the boards of education of the constituent dis-
tricts.

A BOCES has no taxing authority; the sources of
BOCES funds are primarily taxes levied by component
districts, state aid, and a relatively small amount of fed-
eral aid. The component districts’ share of costs is based
either on full valuation, a pupil count based on enroll-
ment, or upon the Resident Weighted Average Daily At-
tendance (RWADA) of each district. Currently, all
BOCES, except for one, use the RWADA method of
allocating costs.

BOCES services include specialized instructional ser-
vices —such as classes for students with disabilities and
vocational education — as well as support services such

as data processing, purchasing and the provision of spe-
cialized equipment for constituent districts. Specific
BOCES services are financed through contracts between
the BOCES and the individual school districts. Thus, a
school district pays only for those services that it uses.
The state reimburses a portion of the individual district’s
payment to the BOCES for such services.

At the end of the 2003-04 school year, the number of
students enrolled in a BOCES from constituent districts
ranged from 9,448 to 209,055 students. All but nine
school districts in the state are members of a BOCES.
Of the nine, four are eligible to become members of
BOCES; the remaining districts are the five city school
districts with populations over 125,000, which are not
eligible to join BOCES. The 38 BOCES served a total
of 1,630,671 students in the 2003-04 fiscal year.

Charter Schools. A charter school is an independent
public school that operates under a “charter,” a type of
contract issued by the New York State Board of Re-
gents.

Charter schools typically provide innovative curricula
or other non-traditional approaches that differentiate them
from regular public schools. Charter schools are financed
by local, state and federal funds, but they have the flex-
ibility to operate free of many educational laws and regu-
lations.

Each charter school, however, is held accountable to
provisions in the Charter School Law (Article 56 of the
Education Law) and the charter authorizing the school.
Every school must also satisfy the same health and safety,
civil rights, and student achievement requirements that are
applicable to other public schools. Aschool’s charter may
be revoked for violation of charter provisions, failure to
meet performance levels on state assessments, serious
violations of law, fiscal mismanagement, or employee dis-
crimination in contravention of the Civil Service Law.

A charter is originally issued for a term of up to five
years. Upon the expiration of each term, a charter may
be renewed for five more years. The Board of Regents
may not issue more than 100 new charters.*® The re-
newal of a charter and the conversion of public school to
a charter school are not counted toward the current statu-
tory limit of 100 charter schools.

Financing Education

Property Taxes. With few exceptions, property taxa-
tion is the only major local revenue source available to
school districts. Property taxes for schools totaled more
than $19.5 billion in 2002-03, or 50.8 percent of all school
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revenues. School districts are not subject to constitutional
or statutory tax limits, but resident district voters approve
annual school budgets, except for the “Big Five” cities.
The practical effect of this referendum, however, is con-
siderably constrained by law. Even if the voters defeat a
proposed budget, a school board may still levy sufficient
taxes to meet costs for debt service, teachers’ salaries
and a number of “ordinary and contingent” expenses as
long as the board adopted budget does not exceed a
specified percentage increase over the prior year’s bud-
get. This percentage is based on 120 percent of the con-
sumer price index as specified by law, not to exceed 4
percent.

In each of the state’s five largest cities, the city council
determines the school tax levy. The board of education
prepares its budget for approval by the city council. The
council may increase or decrease the budget as awhole,
but it may not change individual items. The levy for schools
is then included in the overall city tax levy. Furthermore,
the school tax levy must be accommodated within the
two percent city tax limit allowed by the state constitu-
tion for Buffalo, Rochester, Syracuse and Yonkers, and
2.5 percent allowed for New York City.

Nonproperty Taxes. Nonproperty taxes represent a
small revenue source for school districts. In 2002-03,
school districts collected $250.8 million from nonproperty
tax sources, or less than one percent of total revenue
collected from taxes.

The only nonproperty tax a school district may levy
directly is atax on consumers’ utility bills, which may be
imposed at a maximum rate of three percent. This tax is
limited to school districts with territory in cities of under
125,000 population. Of the 66 school districts eligible to
impose this tax in the 2002-03 fiscal year, only 20 actu-
ally did so.

While only cities and counties can impose a sales tax,
the Tax Law provides that they may distribute all or part
of the proceeds to school districts. Five of the counties
that collected sales taxes in fiscal 2002-03 distributed a
portion of the revenue to school districts.

State Aid. Receipts from state aid programs repre-
sented the second largest revenue source for school dis-
tricts in the 2002-03 school year. Over $14.6 billion was
received in that year, representing about 37.9 percent of
total school revenues. There are two major categories of
state aid to education: general and special aid. The latter
isa group of relatively small programs, generally experi-
mental or aimed at meeting the special needs of a specific
group of pupils.

General aid is paid to all school districts, with varia-
tions related to formulas taking into account such items
as taxable property, income of district residents per pu-
pil, and district size and organization. The category of
general aid includes:

e Qperating expense aid;
 BOCESaid,

» transportation aid,;

* hightaxrateaid,

* growthaid;

e building aid; and

* reorganization incentive aid.

Operating aid, which represents more than one-half of
total aid provided, is for the general operating expendi-
tures of a district. Other general aid formulas exist to com-
pensate for particular cost factors in school operations,
building construction costs, high tax rates, and transpor-
tation costs.

Federal Aid. The third largest revenue source, but
one far smaller than state aid or local revenues, is federal
aid. Federal assistance represented about $2.7 billion in
revenues for the 2002-03 fiscal year, or 7.0 percent of
total revenues.

Organizing for Fire Protection

Buildings constructed close to each other are particu-
larly vulnerable to fire. Fire protection services in New
York have long been viewed as an essential governmen-
tal function in densely populated areas. Early on, cities as
well as many villages made provisions for fire depart-
ments and the organization of fire companiesusing both
career and volunteer services. This did not happen in
towns, however, where sparse development made fire,
while no less catastrophic to the individuals involved, a
more personal than a communal threat. Traditional fire
protection in rural areas consisted of close neighbors form-
ing bucket brigades. The era of the bucket brigade was
followed by the formation of loosely-knit groups which
accumulated rudimentary firefighting equipment. Such
groups were precursors to the modern-day volunteer fire
companies, which have developed a high degree of or-
ganization and capability.

For many years volunteer fire companies supplied rea-
sonably effective fire protection to rural areas without
government assistance or support. Gradually, however,
greater demands for fire protection service, the high cost
of modern and specialized equipment, and the need for
giving volunteers economic security in the event of duty-
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connected death or injury, forced independent fire ser-
vices to request assistance from the government.

In towns, the answer came (as in the case of other
services) not on a town-wide basis, but through the es-
tablishment of special districts on an area-by-area basis.
These districts took two basic forms: fire districts, which
were true district corporations and enjoyed autonomy
from town government; and other types of districts, in-
cluding fire protection districts, fire alarm districts and
certain water supply districts, which were little more than
assessment areas that received fire protection.

Fire Districts

Afire district is a public corporation established for
the purpose of providing fire protection and responding
to certain other emergencies. The New York State Con-
stitution (Article X) recognizes that fire districts have cer-
tain characteristics of general purpose municipal corpo-
rations, such as powers to incur indebtedness and to re-
quire the levy of taxes. Generally, fire district taxes are
levied by the county and collected by the town or towns
where the district exists. Afire district is almosta com-
pletely autonomous political entity; it has its own elected
governing bodly;, its own administrative officers, and it must
observe its own expenditure limitations. However, it is
dependent upon the parent town or towns for its initial
creation, extension, and dissolution.

As of December 31, 2003, New York has 868 fire
districts. They are of varying sizes, including smaller dis-
tricts with annual budgets of several thousand dollars and
large districts, some of which feature departments that
have both career and volunteer firefighters and annual
budgets of several million dollars.

Establishment. A fire district is created to provide
fire protection to areas of towns outside villages. Villages
usually provide their own fire protection. Towns and vil-
lages may establish joint town-village fire districts.

A town board may establish a fire district on its own
motion or upon receipt of a petition from owners of at
least 50 percent of the resident-owned taxable assessed
valuation in the proposed district. Whichever method is
used, the town board must hold a public hearing and de-
termine that: all properties in the proposed district will
benefit, all properties that will benefit have been included
and the creation of the district is in the public interest.

If the town board decides to establish a district and
proposes to finance an expenditure for the district by the
issuance of obligations, it must request approval from the
State Comptroller, who must first determine that the public

interest will be served by the creation of the district and
that the cost of the district will not be an undue burden on
property in the district. If such approval is not required, a
certified copy of the notice of hearing must be filed with
the State Comptroller.

After afire district has been established, the town board
appoints the first temporary board of five fire commis-
sioners and the first fire district treasurer. At the first elec-
tion, five commissioners are elected for staggered terms
of one to five years so that one term expires each year.
At each subsequent election, one commissioner is elected
for a full term of five years. The fire district treasurer is
elected for three years, although the office may subse-
guently be made appointive for a one-year term. Afire
district secretary is appointed by the board of fire com-
missioners for a one-year period.

Operational Organization. After establishment and
initial appointments by the town board, the fire district
becomes virtually autonomous from the town in its day-
to-day operations.

Afire district has only those powers that are expressly
granted by statute, or which are necessarily implied by
statute. Unlike towns, villages, cities and counties, a fire
district does not possess home rule powers. The powers
granted to a fire district board are extremely specific and
narrowly limited. Alisting of some of the more important
and general powers granted to the board of fire commis-
sioners in Town Law serves as a quick synopsis of many
of the important areas of operation for fire districts:

* They shall have the power to make any and all
contracts for statutory purposes within the appro-
priations approved by the taxpayers or within statu-
tory limitations;

» They may organize, operate, maintain and equip
fire companies, and provide for the removal of
members for cause;

» They may adopt rules and regulations governing
all fire companies and departments in the district,
prescribe the duties of the members, and enforce
discipline;

» They may purchase apparatus and equipment for
the extinguishment and prevention of fires, for the
purposes of emergency rescue and firstaid, and
fire police squads;

» They may acquire real property and construct
buildings for preservation of equipment and for
social and recreational use by firefighters and resi-
dents of the district;
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* They may construct and maintain fire alarm sys-
tems;

» They may purchase, develop, or contract for a
supply of water for firefighting purposes; and

»  They may contract to provide firefighting or emer-
gency services outside the fire district where such
services can be supplied without undue hazard to
the fire district.

Financing. Fire districts are not governed by the con-
stitutional tax or debt limits that restrict most municipal
corporations. However, statutory limitations are imposed
on their spending and financing authority.

Under section 176(18) of the Town Law, every fire
district has a minimum basic spending limitation of $2,000,
plus an additional amount related to full valuation of dis-
trict taxable real property in excess of one million dollars.
Several important expenditures are exempt from this
spending limitation, such as certain insurance costs, sala-
ries of career firefighters, most debt service and contracts
for fire protection or water supplies. The basic spending
limitation may be exceeded only if a proposition for the
increase is approved by the voters of the district. Fur-
ther, many capital expenditures proposed for afire dis-
trict, which would exceed the spending limitation, also
require voter approval. Certain expenditures that are not
chargeable to the spending limitation may also be subject
to voter approval under other provisions of law (e.g.,
General Municipal Law section 6-g, relative to capital
reserve funds).

Afiredistrict may incur debt by issuing obligations pur-
suant to provisions of the New York State Local Finance
Law. Fire districts are subject to a statutory debt limit
(generally three percent of the full valuation of taxable
real property in the fire district) and mandatory referen-
dum requirements.

Within the statutory constraints, the district enjoys gen-
eral autonomy in developing its budget. When completed,
the budget is filed with the town budget officer of each of
the towns where the district is located. The town board
can make no changes in a fire district budget and must
submit it with the town budget to the county for levy and
spreading on the town tax roll. When the taxes are col-
lected, the town supervisor must “immediately” turn over
to the district treasurer all taxes levied and collected for
the fire district.

In 1956, the Volunteer Firefighters’ Benefit Law was
enacted to provide benefits similar to those provided by
Workers’ Compensation for volunteer firefighters who
are injured, or die from injuries incurred, in the line of

duty. Cities, towns, villages and fire districts finance these
benefits through their annual budgets.

Fire Department Organization. The board of fire
commissioners exercises general policy control over its
fire department, while the chief of the department exer-
cises full on-line authority at emergency scenes. The fire
department of a fire district encompasses all fire compa-
nies organized within the district, together with career em-
ployees who may be appointed by the board of fire com-
missioners. Fire companies usually are, but need not be,
volunteer fire companies incorporated under the provi-
sions of the Not-for-Profit Corporation Law. They can
be formed within the fire district only with the consent of
the board of fire commissioners and, thereafter, new
members can only be admitted with board consent.

All officers of the fire department must be members of
the department, residents of the state and, if required by
the board of fire commissioners, residents of the fire dis-
trict. Officers are nominated by ballot at fire department
meetings, and appointments by the board may be made
only from such nominated candidates.

Joint Fire Districts in Towns and Villages. Article
11-A of the Town Law and Article 22-A of the Village
Law allow for the establishment of joint fire districts in
one or more towns and one or more villages. Under the
provisions of the Town Law, if it appears to be in the
public interest, the town board(s) and village board(s)
shall hold a joint meeting for the purpose of jointly pro-
posing the establishment of a joint fire district. If, at the
joint meeting, itis decided by majority vote of each board
to propose a joint district, the boards must hold, upon
public notice, a joint public hearing at a location within
the proposed district. If, after the public hearing, the town
board(s) and village board(s) determine that the estab-
lishment of the joint fire district is in the public interest,
each board may adopt a separate resolution, subjecttoa
permissive referendum, establishing the joint fire district.

Ajoint fire district established pursuant to Article 11-
Aof the Town Law is governed by the provisions of Ar-
ticle 11 of the Town Law unless there is an inconsistency
between the two articles. In such case, Article 11-Awould
provide the prevailing language. Management of the af-
fairs of joint fire districts is under a board of fire commis-
sioners composed of between three and seven members,
who are either appointed by the participating town boards
and/or village boards of trustees in joint session, or elected
as provided inArticle 11.

Upon the establishment of a joint district, the town board
or village board of trustees of each participating munici-
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pality shall by local law dissolve any existing fire, fire alarm
or fire protection districts contained within the joint fire
district. The board of trustees of a village or the board of
commissioners of a fire district, all of the territory of which
is embraced within the boundaries of a joint fire district,
may by resolution authorize the sale or transfer of any
village-owned or district-owned fire house, fire appara-
tus, and fire equipment to the joint district. Such transfer
may occur with or without consideration, and is subject
to the terms and conditions deemed fitting and proper by
the board of trustees or board of commissioners.

Fire Protection and Fire Alarm Districts

Fire protection districts and fire alarm districts are not
public corporations. Both types of districts may be de-
scribed as assessment areas within which a town can pro-
vide limited services and assess the cost back against the
taxable properties within the district.

Fire protection districts are established for the sole pur-
pose of providing fire protection by contract. After es-
tablishing a fire protection district, a town board may
contract with any city, village, fire district or incorporated
fire company maintaining suitable apparatus and appli-
ances to provide fire protection to the district for a pe-
riod not exceeding five years. A town may also acquire
apparatus and equipment for use in the district and may
contract with any city, village, fire district or incorporated
fire company for operation, maintenance and repair of
the apparatus and equipment and for the furnishing of fire
protection in the district. The cost of the contracted ser-
vices, together with certain other expenses incurred by
reason of the establishment of the district, is then levied
against the properties of the district on the annual tax roll.

Fire alarm districts are formed primarily to finance the
installation and maintenance of a fire alarm system. How-
ever, a town board may contract for fire protection for
these districts in a manner that is similar to the way it
provides protection for fire protection districts.

Public Benefit Corporations

The Nature of Public Benefit Corporations

Public benefit corporations and other special pur-
pose entities created for specific limited public purposes
are often generically referred to as authorities. Many of
these entities, however, carry other terms within their titles,
such as commissions, districts, corporations, founda-
tions, agencies or funds. For the sake of clarity, in this
chapter we will limit our discussion to municipal level
authorities and special purpose entities.

The first public authority in New York State was cre-
ated in 1921 by an interstate compact that required the
approval of the United States Congress. However, the
idea of public benefit corporations or local authorities with
independent powers, including the ability to incur debt
and by extension the power to levy taxes in order to re-
tire debt, was not quickly embraced by the public. In
1956, only 90 such entities existed in the state. As of
2005, 866 such entities, including local housing authori-
ties, urban renewal agencies, industrial development agen-
cies and others, filed separate financial statements with
the Office of the State Comptroller.*

TABLE 15

Local Authorities and other
Special Purpose Entities*

HousiNng authorities ...........cccoovveieeiieciec e 120
Parking authorities ............ccoovveiieienienese e 11
Urban Renewal AQENCIES ........ccocveiereerieneeiieeninn 20
Industrial Development AGenCies ...........ccoevereennens 116
Municipal Libraries ..........ccocvoevieeieninniencneeen 273
Soil & Water Conservation DIStricts .............c.cee... 53
SPECIAl DISEICES ....cccvveiiecciie e 65
Consolidated Health DiStriCts ...........cccccevveieriennnns 55
AlTOthEr ..o 153
TOTAL oo 866

*  Entity totals reflect units (not including joint activity units
or component units) that file separate financial state-
ments with the Office of the State Comptroller.

The traditional purpose of the public authority was to
construct, operate and finance specific types of improve-
ments. This concept has broadened, however, and many
local authorities now exist to meet such diverse needs as
housing, parking, water supply, sewage treatment, indus-
trial development, solid waste management, urban re-
newal, transportation, and community development.

Objectives

Public benefit corporations have been created for a
number of reasons, including to:

» overcome jurisdictional problems in the operation
of facilities or services that are best provided on a
regional, interstate or even international basis;

» provide anadministrative entity with the ability to
operate and manage public enterprises, without
being subject to many of the limitations that apply
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to the operations of the state and its political sub-
divisions;

 facilitate a transition from private to public opera-
tion;

 finance public improvements or services by using
rents or user charges from the improvement or
service itself without having to levy additional taxes;

e permit the use of revenue bonds (secured by rev-
enues from the improvement) in order to finance
the project, rather than general obligation bonds
of amunicipality;

* permit financing without being subject to voter
approval or constitutional debt limit restrictions;
and

» provide a vehicle that can take advantage of cer-
tain types of federal grants and loans more easily
than general purpose municipal corporations.

Powers and Restraints

Public benefit corporations enjoy many of the same
powers as general purpose governments, plus some very
important powers that are not enjoyed by general pur-
pose governments. In addition, authorities are not sub-
ject to some of the traditional constitutional and statutory
restraints imposed upon general purpose governments,
suchas:

 constitutional debt limitations, but they may be sub-
ject to statutory limits set forth in their own en-
abling legislation;

» provisions of the State Finance Law or the Local
Finance Law relating to the issuance and sale of
obligations, except to the extent provided in their
enabling legislation, and they have greater flexibil-
ity in scheduling debt payments; and

» the type of public bidding provisions that are ap-
plicable to state and municipal governments.

The power of each public benefit corporation is set
forth in its own legislative authorization. The tendency has
been to put some of the requirements applicable to gen-
eral purpose governments (such as the requirement for
public bidding) into the special acts establishing authori-
ties, although often in different forms. In addition, several
provisions of the Public Authorities Law contain require-
ments applicable to all or a class of authorities, such as
requirements to adopt investment guidelines and rules for
awarding personal services contracts. However, the ba-
sic financial provisions that distinguish authorities from mu-
nicipalities, again subject to the requirements of their own

special acts, have been kept reasonably intact. Since en-
hanced fiscal powers often are the most important incen-
tive for using authorities to provide public services, it is
useful to explore these powers in greater depth.

Fiscal Powers

Authorities generally have one fiscal limitation that dis-
tinguishes them from municipal corporations. No author-
ity may be established with both the power to incur debt
and the power to levy or require the levy of taxes or
assessments.*® This is a constitutional power generally
reserved for true municipal corporations. Also, an au-
thority cannot be created with both debt-incurring power
and the power to collect rentals, charges, fees or rates
for services, except by special act of the State Legisla-
ture.

Generally, an authority may not be created within a
city with power to both contract indebtedness and col-
lect charges from owners or occupants of real property
within the city for a service formerly provided by the city,
without approval of the electorate.*

Subject to these restrictions, authorities may use their
fiscal power to finance their authorized functions. They
sometimes may even finance improvements and services
that cannot be provided directly by the municipal corpo-
rations included in the area of the authority. They also
often enjoy the same income tax exempt status as mu-
nicipal corporations for the interest on their obligations.
In consideration of these factors, many municipalities turn
to authorities to provide capital-intensive improvements
Or services.

In the issuance of their financial obligations, authorities
generally are not bound by the maturity and certain other
requirements in the provisions of the Local Finance Law.
Authorities, on the other hand, may have to pay some-
what higher interest rates to borrow money, since their
obligations are secured by prospective revenues only and
are not backed by the full faith and credit of a municipal
corporation with the ability to levy taxes.

Neither the state nor any municipality may be held li-
able for the payment of the obligations of an authority.
However, the state or a municipality, if authorized by the
Legislature, is not precluded from acquiring the proper-
ties of an authority and paying its indebtedness.
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CHAPTER X

Citizen Participation and Involvement

If the American system of government is to function properly, citizens must actively participate in its
operations at all levels, but especially at the local level. Local officials have both a responsibility and a
stake in keeping citizens fully informed about local programs and activities and giving them clear
opportunities to play meaningful roles in determining and implementing local public policy.

The history, tradition, development and patterns of lo-
cal government in New York State are based on a belief
that a responsive and responsible citizenry will maintaina
vigorous, informed and continuous participation in the pro-
cesses of local government. A basic principle upon which
New York local government, with its broad home rule
authority, is constructed is that local community values
can be fostered and served. Assuring meaningful partici-
pation by citizens in government at all levels in the face of
the complexity of contemporary society is one of the great
challenges of American democracy.

The individual citizen has numerous ways to influence
government. Some of these, such as writing letters to
public officials, joining interest groups and supporting lob-
bying efforts, are of a private nature. The structure of
government itself, however, provides other avenues of a
more formal character. These include applications of the
electoral process through which citizens may express their
interests and concerns, plus devices such as public hear-
ings and open meetings of legislative bodies. All local of-
ficials have a basic duty to assure that citizens have ways
to participate actively and meaningfully in local govern-
ment affairs. Apart from making themselves accessible to
their constituents, local officials can keep citizens informed
about public affairs; citizens, in turn, may express their
will through the electoral process.

The Electoral Process

Abroad base of participation in local government forms
the foundation of our working democracy, and the elec-
toral process is only one of many ways in which indi-
vidual citizens may express their views at the local level.

Elective Offices

At the turn of the twentieth century, enlightened citizen
groups recommended adoption of the short ballot along

with several electoral reforms. They believed that a citi-
zen could acquire more knowledge about candidates and
issues, and could therefore vote more intelligently, if fewer
offices appeared on the ballot. They argued further that
the voter’s basic concern lay with choosing officers who
would make policy rather than filling jobs of an adminis-
trative or even clerical nature in which there was no deci-
sion-making authority. Despite some improvements dur-
ing the past century, the length of a ballot still seems to
depend on the proximity of the citizen to the governmen-
tal level — national, state and local. In the American three-
branch system of government, the minimum ballot would
include a chief executive (or two), one or more legisla-
tors, and perhaps judges. At the state level, the ballot
may also include the offices of attorney general, state
comptroller or auditor, and others. At the local level, the
ballot grows to include such miscellaneous offices as town
clerk, superintendent of highways and others.

New Yorkers, in their local elections, vote for officers
to serve in two, three, or even more different local gov-
ernments. A city resident, for example, will vote for county;,
city and often school district officials. Avillage resident
will vote for village, county, town and school district offi-
cials. Aresident of the town outside the area of the village
may vote in a fire district election as well as in county,
town and school district elections. Although there are in-
finite variations, the most typical elected local officials
appear in the following list.

County — executive (charter county only)
county legislators(s) (except in counties re-
taining boards of supervisors)
county clerk
county treasurer
coroner
comptroller
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sheriff

district attorney
county judge
family court judge
surrogate

City — mayor
comptroller
council members
municipal judges

Town — supervisor
board members
justices
town clerk
superintendent of highways
receiver of taxes or tax collector assessors?

Village — mayor
trustees
justice(s)

1. Duties are performed by an appointive officer in some
counties.

2. Appointive in some towns.

As counties and cities adopt and revise charters, the
trend is toward fewer elective offices. Changes in state
legislation and expanded powers of home rule have also
made it possible for towns and villages to reduce the num-
ber of elective offices by local action.

Legislative Elections

During the 1960’sand 1970’s, many counties changed
their governing body from a board of supervisors to a
county legislature, with representation based on districts.
In those counties, town residents vote for one or more
county legislators in addition to the town supervisor, who
formerly served ex officio as the town’s representative
on the county legislative body.

Counties with county legislatures elect legislators from
single-member districts, multi-member districts, or acom-
bination of single and multi-member districts. Cities elect
members of the city council at-large, or from wards or
districts, or both at-large and from wards or districts. A
few villages operate on a ward system.

Fire District Elections

Elections in fire districts are relatively simple and uni-
form. Under the Town Law, each fire district elects five
commissioners and a treasurer at large. Chapter X dis-
cusses these officials in a greater detail.

School District Elections

With certain rare exceptions, all local school board
members in New York are elected. The method of elec-
tion varies from district to district. In all school districts
that elect board members, however, the citizens of the
entire district elect all board members at large. The num-
ber of school board members prescribed by state law
varies from one or three for common school districts to
not more than nine for union free, central and city school
districts (see Chapter 1X for a more complete discussion
of school boards). In most cases, the district has some
latitude to decide upon the number of board members.
Terms are staggered so that the entire board is never up
for election at the same time.

Improvement Districts

In a few towns, most of which are located in Nassau
and Erie Counties, the residents also elect boards of com-
missioners for independent improvement districts. It has
not been possible to create additional independent dis-
tricts under the Town Law since 1932, but elections con-
tinue in those districts that were created prior to 1932.

The Political Party System

State law provides for political party committees at
the state and county level and other committees as the
rules of the party provide. Generally, county committees
consist of at least two members elected at primary elec-
tions from each election district within the county. As a
practical matter, the party system is subdivided further
into town committees and city committees. Many village
elections and all school district and fire district elections
are held on a nonpartisan basis, but town, county and
(with a few exceptions) city elections are contests be-
tween local representatives of statewide parties.

In the absence of a primary, candidates for local of-
fices who are designated by party caucuses become the
nominees, but a competing candidate who obtains the
required number of voters’ names on a petition can re-
quire that a primary be held on the statewide primary
date. Primaries in New York State are closed, and vot-
ers must enroll in a party to be eligible to vote in that
party’s primary. Since 1967 permanent personal regis-
tration has been in effect statewide.

Election Calendar

Some municipal elections coincide with statewide elec-
tions, while others are also held in November, but in the
“off” or odd-numbered years. In fact, a provision of the
State Constitution requires that city mayoralty campaigns
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not coincide with gubernatorial campaigns. An election
may, however, be held in an even-numbered year if nec-
essary to fill a vacancy in the office of the mayor. Village
elections are generally held on the third Tuesday in March
or June, but they may be held on any other date the lo-
cality chooses. Except in cities, school district elections
are generally held annually on the first Tuesday in May or
June. Fire district elections are held annually on the sec-
ond Tuesday in December.

Election Calendar
State November even-numbered year
County November odd-and even-numbered

ear

City No)(/ember odd-numbered year
Town November odd-numbered year
Village March or June annually or biennially
School District  May or June annually
Fire District December annually

Referenda

The use of the referendum — direct vote of the people
on issues — has been carefully limited in New York State
in accordance with the basic principles of a representa-
tive form of government.

On the principle that voters elect government officials
to make decisions on their behalf, government officials
are not given broad authority to delegate decision mak-
ing powers back to the electorate. Case law stipulates
that a local government must find specific authority, ei-
ther in the Constitution or state law, to conduct an official
referendum on any subject, and in the absence of such
authority, it may not conduct a referendum. A local gov-
ernment may not spend public monies to conduct a so-
called “advisory referendum,” that is, one conducted to
gather public opinion on a particular matter, unless state
law specifically authorizes it.

Types of Referenda

The four general classifications of referenda available
to local governments in New York State are mandatory,
permissive, on petition and discretionary.

Amandatory referendum, as the name implies, leaves
a local government with no choice; it must submit the
particular question to referendum.

A permissive referendum is one in which the local
governing body may decide on its own motion to place a
matter before the voters, or it may decide to take the
proposed action and wait a specified period of time after
publication of notice that the action is to become effec-

tive. During that interval, a petition may be filed by the
public demanding that the matter be submitted to refer-
endum. If a proper petition is filed in the correct time
period, the matter must then be submitted to referendum.

Referendum on petition relates to situations where
the only method by which a particular matter may be put
to a vote is by the circulation and filing of a proper peti-
tion by the public.

Adiscretionary referendum, the most flexible vari-
ety, allows the governing body to determine whether a
particular action shall be subject to referendum and, if
so, whether it will be mandatory or permissive.

Referendum Majorities

There are a few instances in which more than asimple
majority is required for the approval of a question sub-
mitted to the voters. Perhaps the most important of these
relates to the adoption of a county charter, which requires
amajority vote in any city or cities in the county and a
majority vote outside the city or cities. If a charter pro-
vides for the transfer of any function from the villages to
the county, a majority vote in the affected villages is also
required.

Subjects of Referenda

Generally local governments are required to conduct
areferendum on any question involving basic changes in
the form or structure of government, such as county or
city charter adoption, changes in boundaries or in the
composition of legislative bodies and the abolition or cre-
ation of elective offices. The only budgets subject to man-
datory referenda are those of non-city school districts.

Procedures relating to permissive referenda must be
observed in counties, cities, towns and villages, for mat-
ters such as appropriating money from reserve funds and
constructing, leasing or purchasing a public utility service.
Intowns, permissive referenda are required for proposed
changes from second class to first class status if the town
has between 5,000 and 10,000 in population. Apermis-
sive referendum is also required for a change from first
class to suburban town status. Such actions by towns are
roughly equivalent to charter adoption by a county or
city, which is subject to mandatory referendum. The
towns, however, are more generally bound by referen-
dum requirements than any other type of local govern-
ment unit. For example, towns, but not other units, are
subject to permissive referenda when constructing, pur-
chasing or leasing a town building or land for such pur-
poses, and when establishing airports, public parking,
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parks, playgrounds, and facilities for collection and dis-
posal of solid wastes.

Local laws of counties, cities, towns and villages are
subject to referenda on petition if they would result in
changes to existing laws relating to such matters as public
bidding, purchases, contracts, assessments, power of con-
demnation, auditing and alienation or leasing of property.

The creation of improvement districts in both towns
and counties is a frequent subject of referenda. The ref-
erendum for a county water, sewer, drainage or refuse
district is permissive. Atown improvement district can be
established either on petition and action of the town board,
or by motion of the town board and with a permissive
referendum held in the area to be included in the district.

In practice, matters subject to permissive referenda,
or referenda on petition, are seldom actually brought to
referenda, unless they become the subject of particular
local controversy. Matters subject to referenda in recent
elections have included:

* county charter adoption;

* increases interms of local offices from two to four
years;

ity charter amendments;

* county reapportionment plans;

* transfer of street-naming authority from cities, towns
and villages to a county;

» change from at-large elections to the ward sys-
tem;

* village incorporation;

* coterminous town-village; and

* village dissolution.

Initiative and Recall

New York State law does not recognize the principle
of recall, by which an elected officeholder may be re-
moved by a popular vote. There are very few instances
in which there may be initiative, where the voters initiate
and enact laws or constitutional amendments. Although
not strictly an example of the initiative, citizens in New
York may, by petition, require a referendum on certain
actions taken by a local governing body. There are also
instances in which a petition can initiate official action.
The voters of a county may, by petition, require the sub-
mission of a proposition at a general election on the ques-
tion of appointment of a charter commission. If approved
by the voters, the county legislative body must appoint a
commission.

\oters of a city may, by petition, require submission of
a city charter amendment or new city charter to the elec-

tors. Since the substance of such a local law must be set
forth in full in the petition, this procedure is similar to the
initiative as it is known in other states. Voters in Suffolk
County may, through an initiative and referendum proce-
dure, enact amendments to the county charter. A special
Act of the State Legislature provided authority for this
power.

Facilitating Citizen Participation
Boards and Commissions

Since school board members and fire district commis-
sioners are unpaid volunteers, and since many other local
officials in New York State, including some chief execu-
tive officers and legislators, receive nominal salaries, they
embody citizen participation in government. As rural ar-
eas develop into urban centers, however, the growing
responsibilities of local officials make it more and more
difficult to operate local governments effectively with part-
time leadership. In order to retain citizen leadership in
elected policy making positions, these chief executives
must be given adequate professional staff to supervise
daily operations.

Citizens of New York State have many opportunities
to participate in local government as members of advi-
sory or operational special-purpose agencies, such as
planning boards, environmental councils and recreation
boards, to name only a few. These agencies offer local
officials opportunities to enlist the talents, interest and
concern of the community in important aspects of local
government. In addition to the many special agencies
authorized by state law, local chief executives and legis-
lative bodies have authority to establish and appoint ad
hoc citizens’ advisory committees on numerous matters,
such as reapportionment, cable TV, historic celebrations
and new municipal buildings. Amunicipality may also, if it
wishes, have a continuing citizens’ advisory committee to
consider a variety of matters as they arise.

There are many reasons for local officials to encour-
age citizens to participate actively in their local govern-
ments, including:

» involvement of citizens in the planning stages of a

program or project so as to avoid

» misunderstandings and problems at later stages;

obtaining firsthand knowledge of citizen needs and
problems;

» taking advantage of expertise which might other-
wise not be available, especially in small commu-
nities;

» spreading the base of community support;
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* improving public relations; and

 fulfilling the requirements of certain federal pro-
grams.

Public Hearings

Public hearings provide a convenient and useful forum
for citizens to play a significant role in the governmental
decision making process. As a general rule, local gov-
ernments in New York State are required to hold public
hearings whenever the action of the governing body can
be expected to have significant impact on the citizenry.
For example, laws require public hearings as part of the
approval process for:

* local laws and ordinances;
* capital improvements;

* village dissolutions;

» town consolidations;

* budgets; and

 certain federal programs.

Local governing bodies may also conduct hearings at
any time on any subject on which they wish to obtain the
views of the public. In addition, the Open Meetings Law
(see “Public Information and Reporting, ” below) requires
that all meetings of public bodies be convened open to
the public and preceded by notice given to the public and
news media.

The choice of whether to hold a hearing often depends
upon striking a balance between democratic requirements
and the interests of government efficiency. The choice
may not be easy, but an informational hearing, even when
not mandated, may be advisable where the subject mat-
ter is particularly controversial.

Notice. Where there is a specific provision in law re-
garding notice of a public hearing, the notice should be
sufficient to inform the public of the date, time, place, and
subject of the hearing. A small notice in a large newspa-
per, however, may be inadequate. When significant is-
sues affect either a particular neighborhood or the entire
community, public notices may be conspicuously dis-
played at several key locations in the affected jurisdic-
tion. Public officials should write notices in a language
that laymen can understand, rather than in legal language
unfamiliar to most people. They should also consider us-
ing local radio and television to inform the public.

Location. Although governments traditionally hold
public hearings in a central municipal building, they fre-
quently use other venues in the community to conduct
hearings on issues affecting specific geographic locations.

By so doing, they gain greater neighborhood participa-
tion and sharper focus of attention on an issue. Govern-
ment decision makers are likely to learn more about a
problem by visiting the area of the problem.

Statutory Provisions. There is no uniformity in state
law with respect to public hearings and their procedures.
Specific provisions requiring public hearings and setting
forth procedures for same are generally spread out
through the laws relating to the various types of local gov-
ernments. In many cases, the requirements for a hearing
will vary depending on the section of law related to the
matter at hand.

Public Information and Reporting

Freedom of Information Law

In1974, the State Legislature enacted the Freedom of
Information Law (Article 6, Public Officers Law). Sub-
sequently, the law was substantially amended to provide
the public with broad authority to inspect and copy
records of state and local government. Under the Free-
dom of Information Law, all government records are avail-
able, except those records or portions of records that
the law allows the government to withhold. In most in-
stances, the law describes the grounds for denial in terms
of potentially harmful effects of disclosure.

The Law created the Committee on Open Govern-
ment, which consists of 11 members. The Committee in-
cludes the Secretary of State, in whose department the
Committee is housed, the Lieutenant Governor, the Di-
rector of the Budget, the Commissioner of the Office of
General Services, six non-office holding citizens, and an
elected official of a local government. The Governor ap-
points four of the public members, at least two of whom
must be or have been representatives of the news media,
and an elected official of a local government; the Speaker
of the Assembly and the Temporary President of the Sen-
ate appoint one public member each. The Law enables
the Committee to:

» furnish to any agency advisory guidelines, opin-
ions or other appropriate information regarding the
law;

» furnish to any person advisory opinions or other
appropriate information regarding the law;

» promulgate rules and regulations with respect to
the implementation of the law;

* request from any agency such assistance, services
and information as will enable the committee to
effectively carry out its powers and duties; and
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» reportannually onits activities and findings, includ-
ing recommendations for changes in the law, to
the Governor and the Legislature.

Each agency in the state must adopt procedural rules
consistent with (and no more restrictive than) the rules
promulgated by the Committee on Open Government.
In addition to rights of access to records generally, units
of local government as well as state agencies must main-
tain and make available three types of records, including:

» arecord of votes of each member in every pro-
ceeding in which a member votes;

» arecord identifying every officer or employee by
name, public office address, title and salary; and

» acurrent listin which all records of the agency are
identified by subject matter in reasonable detail,
whether or not the records are available (Note: It
has been suggested that the records retention and
disposal schedules developed by the State Archives
and Records Administration at the State Educa-
tion Department may be used as a substitute for
the subject matter list).

Inajudicial challenge to a denial of access to records,
the agency has the burden of proving that the records
withheld fall within one or more of the grounds for denial.
It has also been held that an agency may not merely as-
serta ground for denial and prevail; on the contrary, it
must demonstrate that the harmful effects of disclosure
described in the grounds for denial would arise.

Many local government records available for inspec-
tion under the Freedom of Information Law had been
available under earlier laws. The Freedom of Informa-
tion Law preserves rights of access that were granted
prior to its enactment by other laws or judicial determi-
nations. The existence of, and publicity given to, the law
has also produced a greater uniformity of procedures in
state and local government and increased the public’s use
of rights to obtain records.

Open Meetings Law

In 1976, the State Legislature enacted the Open Meet-
ings Law (Article 7, Public Officers Law), which is ap-
plicable to all public bodies in the state (including gov-
erning bodies) as well as their committees, subcommit-
tees, and similar bodies. Later amendments to the Law
clarified some vague original provisions. The Open Meet-
ings Law does not apply to: judicial or quasi-judicial pro-
ceedings (except proceedings of the public service com-
mission and zoning boards of appeals); deliberations of

political committees, conferences and caucuses; or any
matters made confidential by federal or state law.

The Open Meetings Law provides people with the right
to observe the performance of public officials, and at-
tend and listen to the deliberations and decisions that go
into the making of public policy. Just as the Freedom of
Information Law presumes the public’s right of access,
the Open Meetings Law presumes openness. The delib-
erations of public bodies must be open to the public, ex-
cept when one or more of eight grounds for entering into
an executive session may appropriately be cited to ex-
clude the public. The grounds for executive session are
based largely upon the harmful effects of public airing of
particular issues.

In a general statement of intent, the law asserts that
every meeting of a public body shall be open to the pub-
lic except when an executive session is called to discuss
particular subjects that are listed in the law. The statute
defines “executive session” as that portion of a meeting
not open to the general public. Once in executive ses-
sion, a public body may vote and take final action, ex-
cept that a vote to appropriate public monies must be
conducted in an open meeting.

When a meeting is scheduled at least one week in ad-
vance, public notice of its time and place must be given
to the news media and posted in one or more designated
public locations at least 72 hours before the meeting.
Public notice of the time and place of all other meetings
must be given to the public and the news media to the
extent practicable at a reasonable time prior to the meet-
ing.

Minutes must be compiled for open meetings and when
action is taken during executive sessions. Minutes of ex-
ecutive sessions must be made available within one week
while minutes of open meetings must be made available
within two weeks. Minutes of executive sessions need
not include information not required to be disclosed un-
der the Freedom of Information Law.

Any aggrieved person has standing to enforce the pro-
visions of the Open Meetings Law. If a public body has
taken action in violation of the law, a court has the power
to declare the action null and void. A court also has dis-
cretion to award reasonable attorney fees to the successful
party in a proceeding brought under the law.

Records Management

A sound records management program enables local
governments to create, use, store, retrieve and dispose
of their records in an orderly and cost-effective manner
pursuant to applicable state law. Such a program helps
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make records readily available to staff and the public,
prevents the creation of unneeded records and promotes
the systematic identification and preservation of records
of long-term archival value. Article 57-Aof the Arts and
Cultural Affairs Law, the Local Government Records Law,
requires that the governing body of a local government
promote and support a program for the orderly and effi-
cient management of records. It also requires that each
local government designate a “records management of-
ficer. Intowns and villages, the clerk is always the records
management officer; in fire districts, it is always the dis-
trict secretary. All other local governments have discre-
tion on whom they may assign to be records manage-
ment officers.

Through its Government Records Services, the State
Archives, a unit of the State Education Department, pro-
vides information and assistance to help local govern-
ments improve records management and archival admin-
istration. It publishes records retention and disposal sched-
ules that list the minimum time periods for which records
of all units of local government must be retained.

The State Archives also produces publications, work-
shops, and web resources to help all local governments
better manage all their records, including electronic
records. The Archives maintains nine regional offices
across the state to provide local onsite advice and direc-
tion on records management to local governments.

Information on the administration of court records is
provided by the state’s Office of Court Administration.
Within New York City, information on municipal records
management is provided by the City’s Department of
Records, though the Archives’ publications and work-
shops are also available for use by New York City agen-
cies.

Public Reporting

Annual Reports and Newsletters. In municipal re-
porting, a fine line separates the need to keep the public
informed from the tendency to use public funds to ag-
grandize an incumbent administration. Although many
municipalities in New York State publish and distribute
annual reports and/or periodic newsletters, state law does
not require them to do so. State law, which does not
make any specific provision for counties and cities with
reference to such reports, tends to restrict these activities
by towns and villages. Both the Town Law and the Vil-
lage Law authorize the expenditure of funds for publica-
tion and distribution of a report relative to the fiscal af-
fairs of the municipality. This can and has been interpreted
to include most of the items usually included in annual

reports, such as programs and services, capital projects,
and land or property acquisition. It cannot, however, in-
clude certain items — such as biographies of incumbent
officers—which are clearly non-fiscal in nature.

Informal Reporting. There are many other ways for
local officials to keep the public informed both through
the media and through municipal resources. In addition
to traditional press releases, municipalities use:

* municipal web sites that include basic information,
such as agendas of meetings, minutes, proposed
local laws and the ability to communicate by e-
mail with local officials;

»  press conferences and media interviews;
» weeklyradio or TV interview programs;

 slide shows or video cassette recordings on new
municipal programs, or on the budget, for presen-
tation to civic, professional or school groups;

» displays on public services and programs at
schools, shopping centers, fairs and other public
gathering places;

e prominent posting of time and place of meetings
(including public hearings) of the legislative body;

 rotation of legislative body meetings to various
neighborhoods or communities within the munici-
pality;

» radio or cable television broadcasts of meetings
of the legislative body;

» informational meetings on new programs and sig-
nificant issues;

* information centers to direct citizens to appropri-
ate agencies; and

* publication of materials, such as a directory of lo-
cal officials and municipal services, newsletters on
public services and programs, and brochures or
folders on specific services.

Cable television also offers opportunities for informing
the public and encouraging citizen participation. As cable
television has become more widely available, interest has
grown in utilizing its potential for community program-
ming. Meetings of municipal boards are frequently tele-
vised by public access television stations. Two-way cable
television systems are available in some communities and
may offer opportunities for local officials to make them-
selves directly accessible to citizen inquiries.

Media Relations. The media can be valuable to lo-
cal governments. In addition to using the media for spe-
cial programs, local officials should contact the press,
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radio and television as a means of keeping the public in-
formed about governmental programs. The experience
of many local officials suggests that the best approach to
the media is to be as open and free with information as
possible, rather than avoiding controversial issues.

Handling Citizen Complaints

In larger units of government, where citizens may not
have easy access to elected officials or know where to
go for assistance, problems can arise which may seri-
ously alienate citizens from their state and local govern-
ments. Public reporting as discussed above can enhance
the ability to solve communication problems between citi-
zens and their government. While most problems can be

resolved simply through better communication, some may
be insoluble because the citizen expects government to
act in a manner inconsistent with or not authorized by
law. But even in that case, the citizen may gain satisfac-
tion from having gained the attention of the government
and learning that the difficulty involves compliance with
law rather than reluctance on the part of the government.

Some local governments have established ombudsman
programs to assist citizens with problems involving their
agencies. In many cases though, citizen assistance is pro-
vided by staffs of local chief executives, municipal clerks,
public information officers, members of local legislative
bodies and other officials in the performance of their rou-
tine duties.
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CHAPTER XI

Financing Local Government

The balancing of municipal programs and activities against available fiscal resources is the key
element in financing local government. The task is performed in an environment essentially different
from that of a business enterprise in the private sector since laws, constitutions, and public account-
ability, as well as considerations of public policy, all impose constraints on the process.

Broadly speaking, financing local government is a two-
fold proposition. It involves a determination, on the ex-
penditure side, of the quantity and quality of activities,
services and improvements that will be undertaken by
the community, and an allocation of resources from rev-
enues and borrowing within the capacity of the commu-
nity. Political, economic and social considerations are in-
volved in the process. All enter into the formulation of
financial plans, which are most visible in the budget of a
municipality, where commitments and resources are
brought into balance on an annual basis.

Compared to the private sector, local governmental
financial decisions seem largely removed from the classic
marketplace. They are constrained within a framework
of State Constitution, state statutes, and legal restrictions
found in charters, local laws and ordinances. The legal
setting of local finances is one of the first things to im-
press public officials upon taking office. It permeates
many aspects of municipal finance administration.

Local governments may spend money only for what
are deemed public purposes, a basic condition that springs
from the State Constitution and appears in statutes and
official opinions of state agencies. Strict conditions are
attached to the delegation of the state’s taxing power.
Many local governments are restricted as to the amounts
they may raise by levies upon real property, and they
may levy taxes other than property taxes only as autho-
rized by the Legislature. New York State law also closely
constrains local governments with respect to incurring
indebtedness, including limitations on its purposes, the
types of municipal obligations, maximum terms of debt
for different purposes and basic conditions of bond sale
and guarantees. Financing local government takes place
in an arena of competing demands and conflicting inter-
ests. The individual local government faces internal and

external pressures; the state and federal governments are
very much in the picture. Local officials are responsible
for striking a balance among these interests and pres-
sures.

Local Expenditures in New York

Local government expenditures are divided into cur-
rent operations, equipment and capital outlays, and debt
service costs. Equipment and capital outlays cover ex-
penditures for the construction, improvement and acqui-
sition of fixed assets. Debt service costs include payments
of principal and interest on debt. All other local costs fall
into the current expense category, which accounts for the
largest share of expenditures — 83 percent of local gov-
ernment costs in New York State in 2005.

Expenditure Patterns. Table 16 summarizes 2005
current expenditures by general purpose local govern-
ments, excluding the City of New York. It presents a gen-
eralized profile, in dollar terms, of the service responsi-
bilities of these local governments.

» Countiesare heavily involved in social services pro-
grams. The expenditure profile, however, confirms
the diversification of county services;

» Cityand village expenditures show a similarity in
the application of resources to public safety;

» Traditional town responsibilities for general gov-
ernment and highway functions are reflected in the
table. Towns are also heavily involved in water and
sewer services, refuse management and public
safety.

Expenditure Factors. Expenditures for social ser-
vices and health programs mandated and partly financed
by the state and federal governments have greatly in-
creased over the years. Population and economic changes
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have presented new challenges to local governments
throughout the State of New York.

Central cities focus on a wide variety of municipal ser-
vices, including police and fire services, roads, health,
transportation, economic assistance, culture and recre-
ation, sanitation, sewer and water service, and upgrading
deteriorating infrastructure and facilities. City officials
generally are looking for ways to conserve their cities’

existing residential, commercial and industrial assets, and
to attract and hold new enterprises. Towns, on the other
hand, are more generally concerned with community de-
velopment, the extension of necessary municipal services,
the installation of public improvements and other typical
demands of growth due to out-migration from cities and
the effects of urban sprawl.

TABLE 16

Local Government Current Expenditures by Function, 2005

(Excluding New York City)
Amounts in Millions of Dollars

Function Counties Cities Towns Villages Total
General Government $2,260.1 $502.8 $905.4 $342.2 $4,010.5
Public Safety 3,064.8 1,409.4 839.1 520.5 5,833.8
Health 2,087.7 6.1 113.8 6.2 2,213.8
Transportation 957.7 228.0 1,073.6 210.9 2,470.2
Economic Assistance 5,839.0 27.9 58.3 8.7 5,933.9
Culture and Recreation 282.4 179.4 498.1 137.2 1,097.1
Education 931.1 0 0 0 931.1
Home and Other
Community Services 942.8 674.9 1,248.6 543.4 3,409.7
Total $16,365.6 $3,028.5 $4,736.9 $1,769.1 $25,900.1
Percent Distribution
Function Counties Cities Towns Villages Total
General Government 13.8 16.5 19.1 19.3 155
Public Safety 18.7 46.5 17.7 29.4 22.5
Health 12.8 0.2 2.4 0.4 8.6
Transportation 5.9 7.5 22.7 11.9 9.5
Economic Assistance 35.7 0.9 1.2 0.5 22.9
Culture and Recreation 1.7 59 10.5 7.8 4.2
Education 5.7 0 0 0 3.6
Home and Other
Community Services 5.7 22.3 26.4 30.7 13.2
Total 100.0 100.0 100.0 100.0 100.0

SOURCE: Office of the State Comptroller
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Table 17 reflects growth in current expenditures from
2000 through 2005 for each unit of general and special
purpose local government, excluding New York City. Dur-
ing the five-year period 2000 through 2005, local gov-
ernments experienced a 29 percent increase in current

expenditures. Growth of expenditures in towns, villages,
school districts and fire districts outpaced that experi-
enced by counties and cities (excluding New York City)
during this period.

TABLE17

Local Government Current Expenditures, 2000 and 2005
(Amounts in Millions of Dollars)

Percent Increase

Government Unit 2000 2005 2000-2005
Counties (excluding New York City counties) $13,310.1 $16,365.6 22.8
Cities (excluding New York City) 2,442.2 3,028.4 24.0
Towns 3,501.7 4,737.0 34.7
Villages 1,316.5 1,769.2 32.1
School Districts (excluding New York City) 19,657.2 26,121.6 32.9
Fire Districts 249.8 353.6 40.7
Total $40,477.5 $52,375.4 29.2

Local Government Revenues

Total local government revenues in New York State
increased by about 27 percent during the period 2000 to
2005, from $45.7 billion to $57.9 billion. A significant
development in local revenue sources during the sixties
and seventies was the growing importance of intergov-
ernmental aid. The federal government, through its array
of categorical grant programs, transferred substantial sums
to state and local governments.

New York State also increased its aid to local govern-
ments, providing more general assistance as well as funds
for specific programs.

The introduction of federal general revenue sharing in
1972 signaled the shift from categorical to block grants.
Local government was thus provided with more control
over the disposition of its federal monies, but with are-
duced amount available, beginning in the second half of
the seventies. The federal revenue sharing program ex-
pired in 1986. The early 1980°s witnessed increased ef-
forts to consolidate numerous categorical grant programs
insuch areas as education, social services and health into
a greatly reduced number of block grants and has not
changed dramatically since. The federal contribution to
local revenues in New York State in 2005 was $3.6 bil-
lion, 24 percent more than the 2000 level of $2.9 billion.
State aid of $14.0 billion in 2005 was 23 percent more
than the 2000 amount of $11.4 billion, with increases in
school aid a significant factor in state aid growth over the
period.

Local government property tax in New York State rose
from 40.2 percent of all local revenue in 2000 to 42.5
percent in 2005. Property taxes in 2005 totaled close to
$24.6 billion, about 34 percent more than 5 years earlier.

Table 18 shows total tax revenue for New York State
local governments by type of tax. The real property tax
raises significantly more revenue in the state than any other
single tax.

Property Taxation

The property tax in New York State is a tax based on
the value of real property (land and improvements). It
occupies a special place in the financing of local govern-
ment not only because of its yield in relation to total local
revenue, but also because of its key position in the mu-
nicipal budget process.

Property Tax and Local Budgets

Municipal budgeting follows a procedure that first es-
timates expenditures or appropriations and then deducts
estimated revenues from sources other than the property
tax to arrive at a remainder, which is the tax levy. Thus
the property tax levy becomes the balancing item on the
revenue side of the municipal budget. This process is
constrained by the existence of legal limitations upon the
amounts that may be raised by certain jurisdictions from
the real property tax.
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TABLE 18

Local Taxes in New York State, 2000 and 2005
(Amounts in Billions of Dollars)

Local Taxes 2000 Amount 2005 Amount
Real Property $18.3 $24.6
Sales 4.6 5.9
Other Taxes and Fees! 0.5 0.3
Total $23.4 $30.8

1 Includes sales tax credits to towns used to reduce real
property tax levy, utility gross receipts tax, consumer
utility tax (if not included in sales tax), OTB surtax, hotel
occupancy tax, harness and flat track admission tax, privi-
lege tax on coin-operated devices, revenues from fran-
chises, interest and penalties on non-property taxes, etc.

SOURCE: Office of the State Comptroller. Detail may not add
due to rounding.

The final step is fixing the local tax rate. The tax levy is
divided by the total dollar amount of the taxable assessed
valuation of real estate within the local government. The
result is a percentage figure, which is expressed as a tax
rate, normally so many dollars and cents per $1,000 of
assessed valuation.

Where the tax levy for a county, school district or im-
provement district is spread between or among two or
more municipalities, assessed valuations are equalized for
each municipality through the use of equalization rates.
Equalization is intended to ensure equity where a prop-
erty tax is levied over several local government units that
assess properties at different percentages of value.

For school apportionment and for county apportion-
ment in most counties, the equalization rates are deter-
mined by the State Office of Real Property Services
(ORPS). In other counties — except Nassau County
and the counties in New York City — equalization rates
are established by the county legislative body, subject to
review by ORPS.

Property Tax and Local Revenues

Table 19 illustrates the position occupied by real prop-
erty taxes in the general revenue structure of local gov-
ernments and school and fire districts in 2005. Obviously,
property taxes continue to play a prominent role in fi-
nancing school district, town and village expenditures.
Fire districts depend most heavily upon this revenue
source.

TABLE 19

2005 Local Government Revenue Sources
Percent Distribution

Real
Property
Taxes and
Government Unit Assessments
Counties
(excluding New York City counties) 25.0
Cities
(excluding New York City) 27.2
Towns 50.4
Villages 45.7
School Districts (excluding New York City) 54.8
Fire Districts 90.7
Total —All Units 31.6

Non-
property State  Federal All
Taxes Aid Aid Others Total
28.2 12.7 15.0 29.1 100.0
20.4 18.1 7.0 27.3 100.0
11.3 11.2 3.0 24.1 100.0
7.5 6.9 3.0 36.9 100.0
1.0 34.7 51 4.4 100.0
— — 9.3 100.0
8.8 25.7 6.6 27.3 100.0

SOURCE: Office of the State Comptroller.
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Table 20 shows the increase in real property tax in-
come between 2000 and 2005 for all levels of local gov-
ernment. Overall, real property taxes in 2005 were about
34 percent higher than in 2000.

TABLE 20

Local Government Real Property Tax Revenue
by Type of Government, 2000 and 2005

(Amounts in Millions of Dollars)

Percent

Government Increase
Unit 2000 2005 2000-2005
Counties $3,336.6 $4,384.9 4314
Cities 767.6 987.1 28.6
Towns 2,2446  2,885.5 28.5
Villages 61739.6 965.8 30.6
School Districts

(excluding

New York

City) 10,879.5 15,805.6 45.3
Fire Districts 363.5 494.0 35.9

Total $18,331.4 $24,633.9 34.4

SOURCE: Office of the State Comptroller

Property Tax Exemptions

The exemption of federal property from local taxation
springs from the American constitutional doctrine of in-
tergovernmental immunity. The exemption of state prop-
erty from local taxation rests on the principle that the sov-
ereign entity cannot be taxed by subordinate political units
and still be sovereign. When so determined by the Legis-
lature, however, the state does permit taxation of its prop-
erty.

The exemption of certain privately-owned property
from local taxation is grounded in theory, history and prac-
tice. The underlying principle is that real property used
exclusively for religious, educational or charitable pur-
poses serves a public purpose by contributing to moral
improvement, public welfare and the protection of public
health. Although such property is wholly exempt from
general municipal and school district taxes, it does pay a
share of the costs of certain capital improvements made
by improvement districts (such as water supply and sewer
systems).

Exemptions from property taxation may be granted in
the State of New York only by general law. References
to the subject comprise some of the most extensive and

complex provisions of the Real Property Tax Law. State
law in some instances mandates exemption and in other
instances allows exemption upon enactment of local leg-
islation.

Non-fiscal Purposes. The use of the property tax for
what may be described as non-fiscal purposes —to ac-
complish goals other than raising municipal revenue —is
a controversial topic, particularly as such uses extend be-
yond the traditional confines of religious, educational, or
charitable purposes and are directed toward economic,
environmental and social ends. The following are examples
of types of property which may be partially of fully tax-
exempt: public housing, privately owned multiple dwell-
ings, industrial development agency facilities, commer-
cial and industrial facilities, railroads, air pollution control
facilities, industrial waste treatment facilities, agricultural
and forest lands, and the residences of veterans and the
low-income senior citizens.

Property tax exemptions can cause severe financial
stresses on local governments. Exemptions do not re-
duce tax levies, but instead shift a greater portion of the
levy to remaining taxpayers, who consequently must pay
higher taxes. An exception is the School Tax Relief (STAR)
exemption, a partial school tax exemption applicable to
most residential property, which is State-funded. Many
challenge the use of property tax exemptions for non-
fiscal purposes, arguing that subsidies for such purposes
might better come from broader revenue sources than
the limited base of the local property tax.

The standard source at the state level for technical as-
sistance on the law and practice of property tax exemp-
tion is the State Board of Real Property Services. The
Board has published a number of reports on the impact
of various exemptions on local tax bases. In addition, it
annually publishes a statistical report detailing the value
and location of exempt property in the state.

The value of exempt property is often obscure. Many
assessors conclude that they have no reason to place re-
alistic values on property which will not be taxed. Fur-
thermore, many assessors do not revise exempt prop-
erty lists, even periodically, since the figures are not uti-
lized for any apparent purpose. Consequently, the re-
ported valuations of exempt properties in New York State
inall likelihood do not reflect their full impact on munici-
pal tax bases or the revenue they would return if they
were made taxable. With that caveat in mind, it is worth
noting that the ratio of exempt valuation to the total of
taxable and exempt valuation in New York State rose
from 11 percent at the turn of the twentieth century to
about 32 percent in 2005.
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Exemptions in Cities and Towns. In 2005 there
were 4.5 million property tax exemptions on assessment
rolls in New York. The value of exempt property in cities
and towns totaled $678 billion in 2005, almost 32 per-
cent of the state’s real property assessed value. In nine of
New Yorks cities, more than half of the value of the real
property contained therein was exempt from taxation.
Twenty-three of the 932 towns in New York had in ex-
cess of 50 percent of their total real property value ex-
empt from taxation on their 2005 assessment rolls.

Property owned by government and quasi-government
entities, such as public authorities, accounts for 47 per-
cent of the total value of exempt property. As for private
owners, the largest proportion of exempt property is
owned by community service organizations, social orga-
nizations and professional societies (13 percent of all ex-
empt property). As for exempt residential property other
than multiple dwellings, the leading categories of exemp-
tion based on value are the School Tax Relief (STAR)
Program (23 percent of total exempt value), property
owned by veterans (almost 5 percent) and property
owned by senior citizens (about 2.5 percent).

The percentage of exempt value attributable to state-
mandated exemptions statewide was 94 percent. In ab-
solute terms, the total value of state-mandated exemp-
tions on 2005 assessment rolls was $637 billion.

Property Tax Administration

The administration of the real property tax involves
four tasks: (1) the discovery and identification of land
and buildings; (2) their valuation by a defensible method
or suitable combination of methods; (3) the preparation
of the final assessment roll against which property taxes
are levied; and (4) the review of assessed valuations for
the correction of inequalities.

Organization for Assessment. The first three of the
above tasks are the duty of local assessors. In New York
State the assessing units include the 62 cities and 932
towns. Other local governments use the assessment rolls
as they require them. County and school tax levies, it
was noted earlier, are distributed among constituent mu-
nicipalities in relation to their equalized values. Although
the 556 villages are empowered to assess property for
purposes of village taxation, many accept the town rolls
and a majority have terminated their status as assessing
units and transferred that function to the towns.

There are two county assessing units in the state:
Tompkins County and Nassau County. Under the
Tompkins County Charter, an appointed county director
of assessment assesses all real property in the county

subject to taxation for county, town, village, school dis-
trict or improvement district purposes. The Nassau County
Government Law establishes a county board of asses-
sors, consisting of four appointed members and a chair-
man and executive officer who is elected from the county
at large. The board assesses real property on a
countywide basis for purposes of county, town, school
districtand improvement district taxation.

Local assessors are either elected or appointed to their
positions. All but two cities have a single appointed as-
sessor or appointed boards of assessors. Since 1927 vil-
lage assessors have been appointed, and villages have
either one or three assessors. In some villages, the village
trustees act as assessors.

Title 2 of Article 3 of the Real Property Tax Law pro-
vides that, except in Tompkins and Nassau Counties, cities
under 100,000 population and all towns shall have asingle
assessor, appointed to a six-year term of office. In any
city or town where one or more of the offices of asses-
sors was elective, the governing body was empowered
to retain elective assessors by enactment of a local law,
providing such action was taken prior to April 30, 1971.
About 50 percent of towns retained elected assessors
under this option.

Property Valuation. There are three basic methods
for arriving at the value of real estate for tax assessment
purposes — sales analysis and comparison, income capi-
talization, and the replacement cost of improvements. The
separate valuation of land entails a further set of value
factors and a judgement as to their combined effect upon
a give parcel of land. Among the various considerations
are prevailing land use or classification, sales and income
data, and the establishment of separate units of value (such
as front foot), subject to modification for reasons of lot
size, depth or irregularities.

The basic issues in property valuation are treating the
owners of taxable property fairly and administering the
property tax efficiently in the interest of both the munici-
pality and the taxpayers. Until December, 1981, section
306 of the Real Property Tax Law required all assess-
ments to be set at full value. Historically, however, real
property in this state was usually assessed at a percent-
age of full value. Inequities had long existed among and
within different classes of property, e.g., residential, in-
dustrial, commercial. These inequities stimulated a series
of court challenges to the property tax assessment sys-
tem in New York State. The most notable cases are
Hellerstein v. Assessor of the Town of Islip 37 NY2d
1,371 NYS2d 388 (1975) modified by 39 NY2d 920,
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386 N'Y'S2d 406 (1976) and Guth v. Gingold (34 N 2d
440, 358 NYS2d 367 (1974)).

In its June 1975 decision in Hellerstein, the Court of
Appeals found that assessment of real property must be
atits full value since the Real Property Tax Law did not,
at that time, authorize fractional assessments. In Guth,
the Court of Appeals determined that a property owner
could use the equalization rate established by the State
Board of Equalization and Assessment (now the State
Board of Real Property Services) as a sole means of
proving inequality with respect to the assessment of a
property.

In December 1981, the State Legislature repealed
section 306 of the Real Property Tax Law thereby re-
moving the full value assessment requirement. Section 305
of the Real Property Tax Law authorizes the continuation
of existing methods of assessment in each assessing unit.
However, it specifically requires assessment ata uniform
percentage of value (fractional assessment) within each
assessing unit.

Special provisions applicable to New York City and
Nassau County prescribe a classification system. In all
other areas of the state, assessing units are authorized to
preserve homestead class tax shares on taxing jurisdic-
tions completely within the assessing unit— predomi-
nantly cities, towns or villages. This means they may re-
duce the tax burden on residential real property (dwell-
ings for three or fewer families) and farmhouses relative
to other types of property.

Assessment Improvement. Efforts at the local level
to improve assessment administration take various forms
such as assessor training, improved record-keeping, tax
maps and computerization of assessment data. Many
municipalities have conducted comprehensive reapprais-
als. State financial assistance on a per parcel basis is avail-
able to assessing units which conduct reappraisals. State-
wide, however, wide disparities still existamong classes
of property and within classes of property regarding a
uniform and equitable relationship of property assess-
ments to full value.

The State Board of Real Property Services maintains
acomprehensive system of software programs called the
Real Property System (RPS) which is available to all
assessing units. It is capable of maintaining assessment,
physical property inventory, and valuation information for
any type of real property. In addition, RPS has the ability
to conduct a mass appraisal of an entire municipality. A
new version of the Real Property System called RPS
V4 was released in November 1999 to approximately

100 assessing units. Like earlier versions of the system,
RPS V4 is capable of producing assessment rolls, tax
rolls and tax bills. In addition, it includes a Geographic
Information System (GIS) and ten layers of State-pro-
vided geographic coverage data (roads, municipal bound-
aries, wetlands, school district boundaries, etc.). Adocu-
ment image management system (DIM) allows any docu-
ment, such as a photograph, a sketch, a deed or a map,
to be electronically attached to a parcel of property. A
custom report writer (CRW) provides the assessor with
the ability to create reports regarding assessment, sale or
inventory data. Other municipal systems or off-the-shelf
software can be easily integrated with the RPS V4 sys-
tem.

Legislation passed in 1970 provided for the appoint-
ment of property tax directors at the county level to co-
ordinate and assist local assessment functions; gave towns
the option of converting from elected to appointed as-
sessors; created boards of assessment review in each
municipality; required all counties with the exception of
Westchester and those in New York City to provide as-
sessors with modern, accurate tax maps; established mini-
mum qualifications for appointed assessors; and required
many town and most city assessors to achieve certifica-
tion from the State Board of Real Property Services. The
legislation also provided for advisory appraisals of tax-
able utility property by the State Board upon local re-
quest.

In 1977, the State Legislature enacted Article 15-B of
the Real Property Tax Law. This article provides for state
financial assistance to local governments that implement
improved systems for real property tax administration.
This program has been revised several times, most re-
cently in 1999 to encourage annual reassessments.

Effective in 1982, the Legislature amended the Real
Property Tax Law to make training mandatory for all as-
sessors, whether elected or appointed, as well as for di-
rectors of county real property tax services. In addition,
the State Board of Real Property Services was given au-
thority to review the qualifications of appointed asses-
sors and county directors to determine if they meet the
minimum qualification standards.

Local Non-Property Taxes

The power of taxation is an inherent attribute of state
sovereignty, not possessed by its political subdivisions.
Article XVI of the State Constitution declares:

“The power of taxation shall never be surren-
dered, suspended or contracted away, except as
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to securities issued for public purposes pursuant
to law. Any laws which delegate the taxing power
shall specify the types of taxes which may be
imposed thereunder and provide for their review.”

Using this authority, the State Legislature has autho-
rized the imposition of what have come to be known as
local non-property taxes.

New York City Taxes

New York State began to utilize local non-property
taxes because of the difficulties the City of New York
experienced during the business depression of the 1930°s.
Delegation of local taxing power on a significant scale
started with New York City. At the emergency session of
1933, the Legislature granted the City power to impose,
for a six-month period, any type of tax that the State
itself could impose. This initial grant of power was to ex-
pire six months after its effective date. Amid much con-
troversy the initial grant was renewed and modified, but
the broad outlines of state policy with regard to special
local taxes did not emerge until 1939. After the 1938
Constitutional Convention the State altered its home-rule
stance toward New York City’s authority to tax. From
this point forward the Legislature narrowed the range of
special taxes available to New York City and began to
limit maximum rates. By the postwar period, New York
City possessed the power to impose a variety of special
taxes, which, under economic conditions in some degree
peculiar to the City, became an important source of rev-
enue. These included taxes on hotel room occupancy,
sales, utilities, gross income, business gross receipts and
pari-mutual wagering.

Local Utility Taxes

In 1937, the Legislature extended optional, local tax-
ing power to the upstate cities when it authorized upstate
cities to levy a local one percent tax on the gross income
of public utilities. Initially, the proceeds could only go to
pay for relief. In 1942, the Legislature removed the wel-
fare restriction upon the use of utility tax proceeds and
receipts could thereafter be applied to general municipal
purposes. The utilities gross income tax proved attrac-
tive, and cities throughout the state adopted it.

Housing Subsidy Taxes

Following a 1938 housing amendment to the State
Constitution, the Legislature authorized a series of spe-
cial non-property taxes, which could be levied by cities
and by villages of 5,000 or more population. The pro-
ceeds were to cover periodic housing subsidies or to meet
service charges for local housing debt incurred outside

the normal constitutional debt limit. Although the only two
municipalities that took advantage of this legislation —
the Cities of Buffalo and New York — have since re-
pealed their local statutes, the enabling legislation marked
another phase in the development of local taxing power.

Extension of Permissive Taxing Power

The further extension of permissive local taxing power
occurred in New York State at the same time it was ex-
panding elsewhere. After the Second World War, mu-
nicipal costs soared. Many people felt that the full weight
of these additional expenditures should not fall upon the
property tax base. Local government officials and finance
officers throughout the country expressed interest in gaining
authority to adopt non-property taxes at local option. One
conspicuous result was the well-known “home rule” tax
law adopted by the Commonwealth of Pennsylvaniain
1947.1n 1947 and 1948, the New York State Legisla-
ture also enacted permissive local tax laws, applicable to
cities and counties. A principal factor stimulating their
enactment had been the adoption of a permanent teach-
ers’ salary law. These permissive tax laws reflected state
policy that optional local taxes had to be defined and that
they would neither supplant nor supplement the principal
existing sources of state revenue.

The most productive local tax contained in the law was
the sales tax. Other items included a business gross re-
ceipts tax (later denied upstate), a tax on consumers’ utility
bills, and an array of miscellaneous taxes or excises. The
permissive tax law has been frequently amended and
additional local taxes or options have been made avail-
able under other provisions of law.

Adoption of Permissive Taxes

Some of the important developments with respect to
optional local taxing powers as follows:

» Salesand use tax exemptions are allowed for prop-
erty and services used or consumed by qualified
businesses within Empire Zones.

» Theexemption on items of clothing and footwear
priced under $110 was temporarily repealed and
two clothing exemption weeks at the same $110
threshold were created.

» Al 57 counties (outside of New York City) have
adopted a sales and use tax. As of September
2005, 49 of these counties plus New York City
have local sales tax rates that exceed the 3 per-
cent statutory limit, including eight counties with
local rates exceeding 4 percent.
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» Extension of limited optional local taxing power
was extended to city school districts, with the re-
sult that by 2005, 21 city school districts had
adopted a consumers utility tax.

»  Adoption by sixty cities, other than New York City,
and 348 villages, have accepted at least a one
percent tax on the gross income of utility compa-
nies.

» Tenofthe 61 eligible cities, other than New York
City, have adopted the miscellaneous taxes and
excises allowed by law, including taxes on coin-
operated amusement devices, hotel room occu-
pancy, real estate transfers, restaurant meals,
amusement admissions and the consumer utility tax.

Special local taxes now occupy a prominent place in
the financing of local government in the State of New
York. Table 19 shows the proportion of total revenue
provided by local non-property taxes in 2005. Non-prop-
erty taxes were over one-quarter of total revenues for
counties, and approximately one-fifth for the cities other
than New York City. Special local taxes were a less sig-
nificant income-producer proportionately for towns, vil-
lages, and school districts in New York State.

The local non-property tax revenues of cities, other
than New York City, towns, and school districts outside
New York City reflect, in varying degrees, the distribu-
tion of county sales tax receipts. More jurisdictions have
adopted higher sales tax rates in recent years. The 2000
to 2005 comparison in Table 21 shows that jurisdictions
are gaining larger sales tax yields. The methods of distri-
bution specified in the Tax Law are varied and complex,
and further variations are permissible with the approval
of the State Comptroller. Methods employed to distrib-
ute county sales tax revenues are the responsibility of
county governing bodies.

Special Charges, Fees and Earnings

Local governments in the State of New York derive
substantial revenues from special charges, fees and the
earnings of municipal enterprises. In cities, for example,
fees and charges may be made for licenses, permits, rent-
als, departmental fees and charges, sales, recoveries,
fines, forfeits and other items. Earnings of municipal en-
terprises and special activities include user payments and
miscellaneous revenues of such operations as water ser-
vice, bus transportation, airports, hospitals, stadiums and
public auditoriums, off-street parking, and municipally-
owned public utilities. In the aggregate, local government
revenues from special charges, fees and municipal enter-

prises rose from $5.1 billion in 2000 to $6.7 billionin
2005, an increase of 32 percent.

TABLE 21

Local Non-Property Tax Revenue, 2000 and 2005
(Amounts in Millions of Dollars)

Percent

Government Increase
Unit 2000 2005 2000-2005
Counties

(excluding

New York

Citycounties) $3,658.3 $4,943.7 35.1
Cities

(excluding

New York

City) 620.5 741.9 19.6
Towns 475.8 646.1 35.8
Villages 122.5 158.1 29.1
School Districts

(excluding

New York

City) 232.9 259.8 11.6
Fire Districts — — —

Total $5,110.0 $6,749.6 32.1

SOURCE: Office of the State Comptroller

Municipal Practices

Local governments have some latitude in establishing
user charges and fixing rates, although fees collected by
local officials are often controlled by state law, particu-
larly in the administration of justice and offices of record.
In general, the amount of a regulatory license or permit
fee must be reasonably related to the cost to the munici-
pality of the particular regulatory program, and the fees
established for the use of a municipal service or facility
must be reasonably related to the cost of providing the
service or operating the facility. Municipalities have found
it profitable to re-examine their charges periodically and
bring them in line with current costs. Policy issues, local
choice, and practical considerations are involved in the
imposition of user fees. For example, many local govern-
ments will cover, or more than cover, the costs of a water
supply and distribution system through water rates. In
the case of certain enterprises such as airports, hospitals,
public auditoriums, bus transportation and rapid transit,
however, considerations other than the recovery of full
annual costs may prevail.
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Atthis time, there is no general authority for the impo-
sition of service charges for established responsibilities
of local governments such as police, fire, public works
and libraries. There are exceptions for particular aspects
of these services, but, in general, these services are viewed
as providing benefits to the public at large without rela-
tion to particular benefits provided to individuals.

State Aid

Intergovernmental payments by the state to local gov-
ernments are a major aspect of local finances. State aid
consists of grants-in-aid, which are payments to local
governments for specified purposes, and general assis-
tance. State assistance during 2005 accounted for over
one-quarter of all revenues received by municipalities and
school districts. Overall state aid, in actual dollars, in-
creased 22.9 percent from 2000 to 2005.

Background of State Aid

Early Origins. Origins of state aid in New York go
back to the early days of statehood. References to state
aid for common schools appear in 1795, and education
aid began to assume real importance with the free public
school movement of the 1840°s, although the principle of
free schools was not fully realized until after the Civil War.
A leading purpose of school aid in this era was to com-
pensate for revenue losses that resulted from eliminating
local tuition. At a later point, the state introduced incen-
tive grants to stimulate local participation in particular
aspects of public education. These purposes — provid-
ing assistance in meeting the costs of state-originated pro-
grams and providing an incentive for localities to partici-
pate in such programs — have continued to this day.

Growth and Expansion. State aid has grown from
its small beginnings to its present dimensions because of
various economic and social developments. These include
free schools; the advent of the automobile; statewide ini-
tiatives in health and mental health, sanitation and public
welfare; and, more recently, concern with the environ-
ment and natural resources, educational opportunity be-
yond twelfth grade, public safety and mass transporta-
tion.

Amount of State Aid

Table 19 illustrates the position that state aid occupies
in the general revenue structure of local governmentsin
the state in 2005. Overall, state aid supplied 25.7 per-
cent of all local government revenues in 2005. State aid
is a very important revenue source for school districts
outside New York City, representing 34.7 percent of their
revenues in 2005.

Table 22 illustrates the percentage increase in state aid
between 2000 and 2005 for the different classes of gov-
ernment in the State.

TABLE 22

State Aid Payments to Local Governments by
Type of Government, 2000 and 2005
(Amounts in Millions of Dollars)

Percent
Government Increase
Unit 2000 2005 2000-2005
Counties
(excluding
New York
Citycounties)  $2,287.4 $2,686.9 17.5
Cities
(excluding
New York
City) 492.1 657.4 33.6
Towns 365.8 641.1 75.3
Villages 97.0 144.9 49.4
School Districts
(excluding
New York
City) 8,111.6 9,824.1 21.1
Fire Districts — — —
Total $11,353.9 $13,954.4 229

SOURCE: Office of the State Comptroller

State Aid to Local Governments

General Purpose Assistance. General purpose as-
sistance can be defined as financial aid for the support of
local government functions without limitation as to the use
of such aid and without the substantive program and pro-
cedural conditions that are routinely attached to categori-
cal grants-in-aid. In the late 1990°s, interest centered on
the General Purpose Local Government Assistance pro-
gram, which distributed over $770 million to cities, towns
and villages during state fiscal year 1999-2000. The pro-
gram, which had been titled “Revenue Sharing” in the
early 1970’s, grew to include four distinct components:
General Purpose Local Government Aid (GPLGA);
Emergency Financial Aid to Certain Cities; Emergency
Financial Aid to Eligible Municipalities, and Supplemen-
tal Municipal Aid. The 2005-06 budget established the
Aid and Incentives for Municipalities (AIM) Program,
which collapsed these four programs into one “base level
grant” for all cities, towns and villages statewide.
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New York State has provided financial aid to its mu-
nicipalities since 1789. Early programs included categori-
cal grants for activities encouraged by the state and the
shared tax system whereby localities received portions
of taxes they had participated in collecting. The per capita
aid program instituted in 1946 allocated specific dollar
amounts per capita to cities, towns and villages. In 1965,
a statutory formula was established to calculate aid based
on fiscal need, effort and capacity indicators.

The revenue sharing program created in 1970 was de-
signed to eliminate the complexity and uncertainty of pre-
vious state aid programs and to provide municipalities
with flexible, equitable and predictable aid. New York
State Finance Law Article 4-A, section 54 outlined the
framework of the Revenue Sharing Program, which was
based on the previous Per Capita Aid Program. This pro-
gram was designed to allocate specific amounts to coun-
ties, cities, towns and villages (with special emphasis on
cities), based on population and full value data. The original
legislation envisioned a distribution of aid equaling 21
percent of Personal Income Tax (PIT) revenues and that
such aid would grow annually, keeping pace with growth
in the State’s major revenue source (hence the name —
revenue sharing).

The revenue sharing program underwent numerous
changes in the 1970’s. Before the program was even
implemented, allocations were cut in 1971 to 18 percent
of PIT receipts. In 1977-78, the State capped distribu-
tions at the 1976-77 level. In 1978-79, revenue sharing
aid was further restricted when the Finance Law was
amended to change the basis of funding from 18 percent
of PIT receipts to 8 percent of total State tax collections.
In 1979-80, the State froze revenue sharing at the 1978-
79 level, and until 1984-85, funding was capped at $800
million.

The program peaked in fiscal year 1988-89 at nearly
$1.1 billion. During the early 1990’s, New York had a
serious fiscal crisis and cut numerous programs, includ-
ing unrestricted local government aid, which was reduced
by roughly 50 percent over four years. By 1992-93, rev-
enue sharing had been decreased by more than $500
million to a low of $532 million.

AIM Program

The Aid and Incentives for Municipalities (AlM) pro-
gram enacted in 2005-06, increased unrestricted aid to
cities, towns and villages by $57 million. The 2007-08
Enacted Budget restructures the AIM program to target
additional State aid primarily to fiscally distressed mu-
nicipalities. An AIM increase of 450 million is authorized

in 2007-08, and in each of the three following years, for
afour-year total of $200 million. These increases are tied
to enhanced accountability requirements that encourage
local fiscal improvement. Finally, the 2007-08 AlIM pro-
gram includes $15 million in grants for a range of local
shared services activities. In addition, a new $10 million
consolidation incentive aid is created under SMSI pro-
vides arecurring 25 percent AIM increase to municipali-
ties that merge or consolidate beginning in 2007-2008.

Federal Aid

The role of federal aid in local finances from 2000
through 2005 is indicated in Table 24. During this period
federal assistance to local governments in the state in-
creased from $2.9 billion in 2000 to $3.8 billion in 2005.

Under pressure from state and local governments,
which were overwhelmed by the multiplicity of federal
programs and their individual requirements and adminis-
tration, Congress enacted legislation during the 1970’s
that consolidated various categorical aid programs into
block grants in the broad functional areas of education,
manpower, law enforcement, and housing and commu-
nity development. These programs have been broadly
characterized as “special revenue sharing” programs.
Among the objectives of this legislation were the simplifi-
cation of grant administration, the provision of increased
discretion in the use of funds allocated to state and local
government grant recipients, and the elimination of con-
ventional matching requirements. This system of categori-
cal block grants to local governments is still presently uti-
lized.

A major development in federal aid was the passage
of federal general revenue sharing in 1972. For the first
time, the national government distributed aid to local and
state governments with very few restrictions on how the
money could be spent and without requiring governments
to apply for the grants. A local government’s allocation
was based ona complex formula which, at the local level,
took into account the adjusted taxes, per capita income,
population and intergovernmental transfers of each gov-
ernmental unit.

State and local governments received their first rev-
enue sharing checks in December 1972 for the entitle-
ment period January 1 through June 30, 1972. The fed-
eral general revenue sharing program was discontinued
in the mid 1980’s.

Amount of Federal Aid
Table 19 illustrates the position that federal aid occu-
pies in the general revenue structure of the local govern-
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ments in the state in 2005. Overall, federal aid supplied
6.6 percent of all local government revenues in 2005.

Table 23 reflects the growth of federal aid from 2000
through 2005 for each respective class of government,
both in actual dollars and by percent increase.

TABLE 23

Federal Aid Payments to Local Governments,
2000 and 2005 by Type of Unit

(Amounts in Millions of Dollars)

Percent
Government Increase
Unit 2000 2005 2000-2005
Counties
(excluding
New York

Citycounties) $1,678.1 $1,884.8 12.3
Cities

(excluding
New York
City) 181.1 255.0 40.8
Towns 140.7 172.2 224
Villages 81.6 62.6 -23.3
School Districts
(excluding
New York
City) 853.4 1,459.1 71.0
Fire Districts — — —
Total $2,9349 $3,833.7 30.6

SOURCE: Office of the State Comptroller
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CHAPTER XII

Administering Local Finances

The financing of local government activities in New York takes place within a number of limitations.
The State Constitution limits the amounts that most municipalities may raise annually from the real prop-
erty tax. Similarly, municipalities operate under limitations on debts, with a variety of provisions that limit
borrowing power. The fiscal management of local government, spelled out in the constitution and in
statutes, is subject to certain prescriptions, reviews and audits by the state.

The previous chapter discussed local government ex-
penditure trends, principal sources of revenues and as-
pects of intergovernmental fiscal relations. This chapter
discusses the more prominent legal limitations upon local
government financing, the basic features of municipal fi-
nancial administration and state supervision of local fi-
nances.

Tax and Debt Limits
Tax Limits

Aurticle V111 of the State Constitution imposes limita-
tions on the amounts local governments may raise by tax
upon real property. These limitations have a history that
goes back more than a century. They have had a pro-
nounced impact on the financing of local government in
the State of New York, particularly with regard to state
aid, local non-property taxes, education financing, gen-
eral purpose assistance and special city aid. The real prop-
erty tax limitation has evoked much debate over the years.

Against a background of increasing state involvement
in local finances, an 1884 constitutional amendment de-
clared:

“The amount hereafter to be raised by tax for
county or city purposes, inany county containing
a city of over one hundred thousand inhabitants
or any such city of the state, in addition to pro-
viding for the principal and interest of existing
debt, shall not, in the aggregate, exceed in any
one year two percent of the assessed valuation
of the real personal estate of such county or city

7

Thus, the tax limitation first applied only to the cities of
New York, Brooklyn, Buffalo and Rochester, and to New

York, Kings, Erie and Monroe counties. With the con-
solidation of New York City in1898, a single 2 percent
limit was accepted as applying to the whole city and later
to the overlying county government. As a result of popu-
lation growth, Syracuse, Albany and Yonkers came within
the constitutional tax limit, and with them Onondaga, Al-
bany and Westchester counties.

Tax Limit Developments. Many other cities of the
state have been subject to tax limitation under special
laws or local charters. By 1920 there were 33 cities in
this category. Limitations ranged from 1 to 2 percent of
assessed valuations or took the form of appropriation
restrictions. In virtually every instance, taxes for school
purposes and debt service, as well as other municipal
functions in certain of the cities, were excluded from these
limitations.

After the First World War, every city suffered from
inflation, a serious factor in municipal finances even in the
prosperous years of the 1920°s. Some of the stringen-
cies experienced by the tax-limited cities, however, prob-
ably resulted from policies of under assessment. At its
outset, the depression created difficulties because it re-
duced the valuations by which taxing power was mea-
sured and imposed additional expenditures for public re-
lief.

Amendment of 1938. A 1938 amendment revised
the constitutional tax limitation by substituting five-year
average valuations as the measure of taxing power for
the then-current annual valuations. The 2 percent limit
was extended in 1944 to all the cities and villages of the
state, with the provision that the Legislature might ex-
clude amounts raised by local property taxation for school
purposes in the case of villages and of cities having less
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than 100,000 population. The 1938 amendment granted
the Legislature the power to further restrict the authority
of any county;, city, town, village or school district to levy
taxes on real estate.

Current Limitations. Material changes were made
in the tax limits contained in Article V111 during the period
following World War 11. They were accompanied by a
series of major moves in state-local fiscal relations as they
related to the distribution of shared taxes, categorical
assistance, school aid, local non-property taxes and city-
school relations.

Tax limit provisions of the State Constitution as
amended in 1949, 1951, 1953 and 1985 provided as
follows:

» All Constitutional tax limits relate to the five year
average of the full value of taxable real estate.

» Thetax limit for New York City for combined city
and school purposes is fixed at 2.5 percent.

» The tax limits for the other cities with populations
of 125, 000 or more are 2 percent for combined
city and school purposes.

* Incitiesunder 125, 000 population, the tax limit is
2 percent for city purposes alone.

» All counties outside New York City are subject to
tax limits of 1.5 percent for county purposes; how-
ever any county may raise its limit to 2 percent by
action of the county governing body in accordance
with County Law.

» Thelimit for villages is 2 percent for village pur-
pOoses.

* Incertain instances, taxes levied for financing capi-
tal expenditures on a “pay-as-you go” basis and
amounts raised for debt service are excluded from
tax limitation.

» School districts in cities under 125,000 popula-
tion and towns have no Constitutional tax limit.

It may be said that the Constitutional real estate tax
limit has two major components: Apercentage limitation
for operating purposes as listed in items (a) through (f)
above, and certain exclusions of amounts required for
debt service and capital improvements. Together these
may be referred to as the total real property taxing power
of amunicipality or a school district.

Tax Limit Exclusions Challenged. To enable school
districts that are coterminous with, partly within or wholly
within a city having less than 125,000 population and the
cities of Buffalo, Rochester and Yonkers to meet their
fiscal needs, the legislature enacted a series of statutes

permitting the exclusion of annual pension requirements
and social security contributions from their respective tax
limitations.

The constitutionality of the statute applicable to the City
of Buffalo was contested in 1973 on grounds that pen-
sion payments are ordinary annual operating expenses
and consequently subject to tax limitation. In Hurd v. City
of Buffalo (34 NY2d 628, 355 NYS2d 369 (1974)),
the Court of Appeals affirmed that the exclusionary stat-
ute specifically applying to Buffalo was unconstitutional.
The court thereby cast a shadow over the other exclu-
sionary legislation.

Beginning in 1974, the Legislature adopted a stopgap
measure to forestall the immediate impact of what has
come to be known as the Hurd ruling. ATemporary State
Commission on Constitutional Tax Limitations (the Bergan
Commission) was created to pursue the matter.

The commission published its findings at the beginning
of 1975, recommending that the issue be handled through
aconstitutional amendment. An amendment excluding re-
tirement and social security costs from the tax limit was
submitted for voter approval at the 1975 general elec-
tion. It was defeated.

The 1976 Legislature passed a bill (Emergency City
and School District Relief Act) continuing temporary re-
lief to the cities of Buffalo and Rochester and to certain
school districts by permitting them to exclude from con-
stitutional tax limitations certain pension and social secu-
rity contributions until 1980.

In early 1978, the Court of Appeals struck down the
Emergency City and School District Relief Act of 1976
and left the door open for a suit demanding a refund of
tax dollars collected under the faulty legislation. In re-
sponse to this decision, a special Task Force on the Fi-
nancing of City School Districts was created. The Legis-
lature implemented two principal recommendations of the
task force in 1978: (1) it instituted special equalization
ratios for the impacted cities and school districts, and (2)
it advanced state funds to finance the “gap” on a revolv-
ing basis.

The special equalization ratios initially reduced the gap
from $112 million to $20 million. However, as the growth
of the cities’ real property wealth has slowed down, the
usefulness of these ratios has diminished. The state funds
that were advanced to the districts impacted by Hurd
were rolled over every year between 1978 and 1992-
93. Pursuant to Chapter 53 of the Laws of 1991, ad-
vances to the districts have been reduced by 50 percent
a year and will be phased out in 2011-12. In addition,

106

NYS Department of State



the state has provided these districts with grants since
1979.

Other recommendations of the Task Force were to:

* require city school districts receiving advances to
make maximum use of sales and utility taxes;

 redistribute or increase county sales taxes for city
school district use;

e reallocate functions;
» adopt astatewide real property tax; and
e submit constitutional amendments.

Debt Limits

The economic collapse of 1837 exposed serious weak-
nesses in the credit operations of local government and
the speculative character of the public improvement debt
of the period. One result was that the State Constitution
of 1846 directed the Legislature to restrict the munici-
palities’ power of taxation, assessment and borrowing.

Unchecked growth in the debt of local governments
continued. The Civil War was followed by inflation and
great economic activity. New York City provided a spe-
cial example of municipal profligacy. The unbridled ex-
pansion of local debt under the corrupt rule of Boss
Tweed created acute difficulties for the city during the
business depression of 1873.

Debt Limit Developments. The condition of local
government finance became a matter of urgent interest to
the state. A constitutional amendment in 1884 imposed a
debt limit of 10 percent of assessed valuation on cities
with a population of over 100,000 and on counties con-
taining a city of the same size.

In the case of New York City, the effect was a 10
percent limit on combined city and county debt, while in
Brooklyn, Buffalo and Rochester the limit applied sepa-
rately to city and county debt. Water debts extinguish-
able within 20 years were excluded.

In 1894, the 10 percent debt limitation was extended
to all cities and counties in the state. No provision was
made for the limitation of the indebtedness of towns, vil-
lages and school districts, although these units were re-
stricted in their debt practices by statute.

Current Debt Limitations

In 1938, constitutional amendments extended debt limi-
tation to towns and villages, prohibited the creation of
new or novel units of local government possessing bor-
rowing power, and required substantive guarantees for
the repayment of municipal indebtedness.

Postwar changes in the debt provisions of the State
Constitution have been numerous. The most significant
occurred as a result of revisions in Article V111 which
were approved in 1951. The 1938 and 1951 revisions
resulted in the following features:

 all constitutional debt limitations tied to specified
percentages of the average full valuations of tax-
able real estate on the last completed assessment
rolls and the four preceding rolls, as follows:

- 10 percent for Nassau County;

- 7 percent for other counties outside New York
City;

- 10 percent for New York City for combined
city and school purposes;

- 9 percent for other cities with population of
125,000 or more for combined city and school
purposes;

- 7 percent for cities of less than 125,000 popu-
lation for city purposes, exclusive of schools;

- 7 percent for towns;

- 7 percent for villages; and

- 5 percent for school districts coterminous with,
partly within, or wholly withina city of less than
125,000 population (with provisions for increas-
ing the limit under certain conditions).

 aseries of specific conditions governing the incur-
rence and management of municipal debt, such as:

- prohibition upon the issuance of indebtedness
beyond a period of probable usefulness or
weighted period of probable usefulness to be
specified by state law, and in no case to exceed
40 years;

- issuance only of full faith and credit indebted-
ness and “tax increment financing” (Article X VI,
section 6);

- authorization for sinking fund bonds under cer-
tain circumstances and a requirement for the
repayment of debt in installments, with no in-
stallment more than 50 percent in excess of the
smallest prior installment, unless the governing
body provides for substantially level or declin-
ing debt service payments as may be authorized
by law;

- requirement for the annual provision by appro-
priation for meeting principal and interest pay-
ments; and

- prohibition upon the creation of municipal or
other corporations (other than a county, city,
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town, village, school district, fire district or cer-
tain river regulation and drainage districts) pos-
sessing the power both to contract indebted-
ness and to levy or require the levy of taxes or
benefit assessments upon real estate.

»  Exclusions of municipal indebtedness from consti-
tutional debt limitation, including certain water and
sewer debt, certain debt issued to finance “self-
liquidating” public improvements, and, in the case
of New York City, certain additional exclusions
for various purposes.

* Prohibitions upon the gift or loan of the credit of
counties, cities, towns, villages or school districts
to or inaid of any individual, public or private cor-
poration or association or private undertaking with
specified clarifications and an exception in the case
of joint or certain cooperative undertakings among
municipalities.

Aurticle XVII1I of the State Constitution prescribes the
conditions under which a city, town, village or certain
public corporations (other than a county) may aid certain
*low-income” housing and nursing home accommoda-
tions, contract indebtedness, and provide for subsidies
for these purposes. This article contains a separate 2
percent debt limit for cities, towns and villages computed
on the basis of average equalized full valuations of tax-
able real property. Various conditions are attached to in-
debtedness incurred under Article XVI1II.

Borrowings and Debt Management
Local Finance Law

To implement the 1938 constitutional amendments, the
state undertook a comprehensive revision of the laws on
local government financial affairs. In 1942, this effort pro-
duced the Local Finance Law. This statute regulates the
issuance of municipal bonds and notes by local govern-
ments. It addresses the objects or purposes for which
debt may be incurred, the maximum terms of indebted-
ness for various objects or purposes, the conditions of
short-term loans, and the required content of municipal
obligations.

Debt Management

While there are many legal requirements surrounding
municipal debt procedures, they do not exhaust the sub-
jectof local debt management. The overlapping debt limits
in the State Constitution and the safeguards and require-
ments of the Local Finance Law are necessarily control-
ling, but they are not substitutes for the exercise of pru-
dence and sound judgment by local government officials.

Local officials may exercise discretion in debt man-
agement and borrowing policies in a number of vital re-
spects. They make judgments as to the need for public
improvements and their soundness from the standpoint
of design, costs and architectural or engineering features.
They decide whether such improvements are within the
capacity of the community as measured by future annual
costs for debt service and regular maintenance.

While state laws influence debt policies, the decisions
of local officials have a direct bearing upon debt man-
agement. One feature of an orderly and manageable debt
structure is early retirement of substantial amounts of out-
standing debt. Another feature is to keep annual obliga-
tions for the payment of interest and principal within the
limits of a reasonable relationship to total budgetary re-
quirements. Local officials also find that it is good policy
to make substantial contributions to the cost of public
improvements from current revenue. Many capital out-
lays recur regularly, such as replacing motorized equip-
ment or resurfacing streets, and borrowing for such pur-
poses tends to pyramid debt and debt charges.

The issuance and marketing of municipal obligations is
ahighly specialized subject. Since local officials wish to
ensure the legality and marketability of the obligations and
obtain the most favorable terms, they often utilize the ser-
vices of bond counsel and other knowledgeable advi-
Sofrs.

Capital Programming

Capital programming and capital budgeting are rec-
ognized methods for implementing debt management poli-
cies. Practices among local governments in the state vary.
In some cases there are detailed charter requirements for
public improvement planning and financing. In other cases
localities adhere more or less to “paper” plans. Some-
times the local practice is to bring forward public im-
provements piecemeal and not necessarily in relation to
each other, to separately authorize the funds necessary
to pay for various improvements, and to defer into the
future the question of how everything fits together.

A capital program, as the term is used by the Govern-
ment Finance Officers Association (GFOA), is “a plan
for capital expenditures to be incurred each year over a
fixed period of years to meet the need for public improve-
ments.” General Municipal Law, section 99-g contains
express provision for capital programs. The capital pro-
gram under section 99-g is submitted with the
municipality’s regular annual budget. The capital program
includes descriptions of proposed projects, the proposed
method of financing for each project and an estimate of
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the effect, if any, on operating costs in the three years
following the completion of the project. The factor of in-
tegration with the regular budget removes capital pro-
gramming from the area of paper plans.

The goal of a capital program generally is to plan, in
advance, how to pay for various improvements and how
the improvements will affect the regular municipal budget
in added debt service charges, appropriations from cur-
rent revenue, and the annual expense of operating new
facilities.

Debt Trends

Local government indebtedness is evaluated on an in-
dividual basis according to criteria by which financial po-
sition is customarily evaluated. Some areas of concern
are growth in the amount of debt over a number of years,
and purposes for which the debt is being issued. Local
budgets traditionally include expenditures for which in-
debtedness could be issued. When local governments
take expenditures that have traditionally been financed
from current appropriations and begin to issue debt to
finance such expenditures, it may be an indication that
current revenues are not keeping pace with expenditures.

Other criteria extend beyond amounts of borrowings
and debt and involve a number of factors indicative of
fiscal capacity. A few such factors are the ratio of net
debt to full valuations, the extent to which municipal debt
iswholly or partially self-supporting, the relative amount
of the municipal budget used for tax-supported debt, the
amount of overlying debt, and the municipality’s tax col-
lection.

Municipal Finance Administration

The general laws of the state are fairly explicit as to the
powers and duties of local officials having fiscal respon-
sibilities in non-charter counties, towns and villages. These
statutes provide options as to the manner in which these
responsibilities are assigned or organized within the struc-
ture of local governments. Options include the establish-
ment of the office of comptroller and purchasing agent in
counties, the office of purchasing director in towns and
the office of auditor in villages. Pursuant to home rule
authority, cities, charter counties and charter villages have
latitude to amend their charters with respect to organiza-
tion for finance administration.

Local government accounting, bookkeeping and
record management systems vary in sophistication from
simple manual systems to individual personal computers,
client servers or mainframe systems. Software includes
off-the shelf applications and custom applications de-

signed to accommodate specific needs. Awide variety
of software products are available to provide basic as-
pects of fiscal management, such as budget preparation,
appropriation accounting, assessment rolls preparation,
payrolls, master employee records, real property tax bill-
ing and water billing.

Earlier discussion touched upon real property tax ad-
ministration and municipal debt management. Further
phases of municipal finance administration include bud-
geting, accounting, treasury functions, purchasing, con-
tracting and audit procedures.

Municipal Budgeting

Local officials often regard the annual budget as per-
haps their greatest single obligation, since budget prepa-
ration and continuing administration may be labor inten-
sive and time-consuming. General state law spells out
the principal steps in budget preparation and adoption
for most local governments. For counties, cities and vil-
lages that have charters, budget provisions are generally
contained in such charters.

The budget process generally entails many choices.
These tend to be most apparent on the expenditure side
of the local budget, but many choices may also exist on
the revenue side. They include:

» magnitude of the real property tax levy and its rela-
tive burden expressed as a tax rate;

» local non-property taxes, as authorized by state
law and implemented by local action;

» feesand earnings and use of special assessments,
which are in the nature of charges against benefit-
ted properties in proportion to the benefit received,
to defray the cost of certain municipal improve-
ments or services,

e payments from other governments in the form of
grants-in-aid, shared revenues and reserve fund
moneys for current or capital purposes (depend-
ing upon the character, scope and availability of
these payments); and

* indebtedness for authorized capital purposes, pay-
ing for improvements from current revenues (pay-
as-you-go), or employing a combination of these
methods of financing.

Budget Administration

Budget administration is generally preceded by the
preparation and submission of departmental estimates.
This process is usually followed by the formulation of the
budget itself, which is a balanced plan of expenditures
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and revenues, normally prepared by or under the direc-
tion of the local government’s executive or budget of-
ficer. The budget is then submitted to the local legislative
body for review, approval or amendment, and enactment
of appropriation orders giving effect to the budget.

Beyond the legislative phase of budget review and
adoption is the stage of budget administration and en-
forcement. This process involves the maintenance of ap-
propriation control accounts and procedures for budget
transfers or modifications.

Local Initiatives

In budget preparation, presentation and subsequent
administration, there are opportunities for local initiatives,
consistent with the basic requirements of law. Initiatives
may be expressed in budget format, supporting data and
comparisons, and accompanying explanatory matter in
the budget message. Abudget is more than an array of
figures — it is also a statement of public policy.

Quite often, budgetary allotments or expenditure quo-
tas are established. These are often made on at least a
quarterly basis, and are formulated from work programs
or activity schedules and developed in consultation with
operating officials. Newer developments in budgeting
relate the provision of money more closely to the accom-
plishment of program objectives and to the efficiency with
which municipal activities are performed.

Accounting Control

Another essential aspect of municipal finance adminis-
tration is the maintenance of an accounting control sys-
tem. Fund accounting is a basic characteristic of munici-
pal accounting. A“fund” is a fiscal and accounting entity
with a self-balancing set of accounts. It contains recorded
cash, other assets and financial resources, together with
all related liabilities and residual equities or balances. A
fund is segregated for the purpose of carrying on specific
activities or attaining certain objectives in accordance with
special regulations, restrictions or limitations.

Municipal accounting systems include a general fund
and, depending upon the local government entity, such
special revenue funds as highway funds, debt service
funds, capital project funds, enterprise funds, internal ser-
vice funds, and trust and agency funds. The central prin-
ciple is that funds will be self-contained.

Accounting for municipal resources and expenditures
should generally be on a modified accrual basis. A funda-
mental feature of budget administration is the maintenance
of appropriation control accounts whereby appropria-
tions are encumbered as obligations are incurred.

In this summary discussion, it is not feasible to outline
a comprehensive system of municipal accounts or to de-
scribe prevailing practices in all the local governments of
the state. For most municipalities the standard resource
for governmental accounting procedures is the Office of
the State Comptroller (OSC).

Financial Reporting

The systematic recording of financial information can
be used (1) as a basis for managing the municipality’s
affairs, (2) as a control to prevent waste and inefficiency,
(3) as a check on the fidelity of persons administering
municipal funds, and (4) as a means of informing inter-
ested parties of the municipality’s financial condition and
operations.” 4°

The municipal accounting system is the source of both
the municipality’s fiscal year-end statements and the pe-
riodic internal reports that localities find important for
management purposes. These periodic reports show
whether revenues are coming in and expenditures are
going out at the times and in the amounts projected by
the budget plan. Monitoring of this information allows
management to make appropriate budgetary modifica-
tions during the year.

General Municipal Law section 30 requires local gov-
ernments to file a financial report annually with the OSC.
Until 1996 the law required municipalities to file a paper
report on forms provided by OSC, but an amendment
that year allowed for electronic filing. Beginning with the
reporting for the fiscal year ending in1996, counties, cit-
ies, towns, villages, school districts and joint activities have
been able to transmit their reports electronically using the
internet or through the Comptroller’s Assistance Network
(@24 hour electronic bulletin board). Filing electronically
with free software provided by OSC (or by the State
Education Department for school districts), saves time,
improves accuracy and reduces paperwork.

Other Financial Functions

Other leading aspects of local government finance ad-
ministration include the functions of cash management,
purchasing and property acquisition, insurance and risk
management and post audit.

Cash Management. Some local governments carry
cash balances in excess of those necessary for transac-
tions. Carrying excess funds costs the income the funds
would have earned if invested. In order to anticipate their
cash balance needs, local government officials can pre-
pare a cash flow analysis to forecast the cash position of
the local government over the entire fiscal period. Proper
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cash management can provide maximum earnings and
minimum borrowing for the local government. Local gov-
ernment officials should be aware of investment factors
including legality, safety, liquidity and yield. The Office of
the State Comptroller provides guidance to local officials
regarding cash management and a wide variety of other
topics on local government finance.

Purchasing and Property Acquisition. Other fea-
tures of financial management relate to purchasing, con-
tracting and storage, and the problem of how far these
responsibilities can or should be brought under central-
ized procurement policies and procedures. Counties, cit-
ies, towns, villages, school districts and fire districts pur-
chase goods, services and real property pursuant to pro-
cedures and requirements set forth in applicable law. To
reduce their purchasing costs, localities sometimes par-
ticipate in cooperative purchasing endeavors and utilize
assistance available from the state.

The New York State Office of General Services (OGS)
offers local governments the opportunity to purchase a
wide range of goods at favorable prices under state con-
tracts. Inaddition, OGS offers various kinds of technical
assistance for local government purchasing, and assists
localities with the procurement of products made by pris-
oners and the blind. Through OGS, local governments
are assisted in the acquisition of surplus state personal
and real property and surplus federal property.

Post Audit. Municipalities are subject to audit by vari-
ous federal and state government agencies. In addition,
municipalities may elect on their own to have general or
selective audits. A post audit is an audit made after the
event, when financial transactions have been recorded
and completed. Municipalities’ internal auditors often
conduct audits of subsidiary agencies within the munici-
pal organization on a continuing basis.

Insurance and Risk Management. Decreasing re-
sources and increasing insurance costs are putting greater
emphasis on risk management. There is often a variance
between the optimal and the maximum feasible amount
of insurance coverage. While most localities need to have
insurance coverage for catastrophic events, they may take
anumber of steps to reduce costs. An acceptable safety
program, self-insurance, coinsurance, blanket insurance
and competitive bids can sometimes reduce costs.

State Supervision of Local Finances

During the 1930’s, there was a depression-born trend
toward state scrutiny of municipal budgets and expendi-
ture programs, review and approval of proposed mu-
nicipal borrowings, and measures designed to assist in

the marketing and acceptance of local bond issues. Mu-
nicipal conditions inviting state intervention during these
periods included persistent weaknesses in current ac-
counts, the incurrence of large volumes of floating indebt-
edness, reliance upon borrowing for current expense to
shore up sagging municipal budgets, debt readjustments
and refunding, and actual or incipient defaults.

From these various factors and developments emerged
the main ingredients commonly associated with state su-
pervision of local finances: legal tax and debt limitation;
debt regulation through uniform bond laws and their ad-
ministration; reporting, auditing and accounting require-
ments; central review of debt proposals and expenditure
programs; varying degrees of involvement in debt plan-
ning and issuance — all fortified by advisory and techni-
cal assistance.

Leading Features of State Supervision

Many of the leading features of state supervision of
local finances in the State of New York derive from con-
stitutional and statutory requirements previously discussed
in this chapter Chief responsibility for state supervision of
municipal finance resides in the Office of the State Comp-
troller. Among other services, the OSC’s functions in-
clude:

» providing ongoing technical assistance through the
OSC Division of Local Government and School
Accountability to enable and encourage local gov-
ernment officials to:

- continuously improve fiscal health

- reduce costs and improve the effectiveness of
their service delivery, and

- toaccount for and protect their government’s
assets.

This Division also performs periodic audits and

reviews of local governments, conducts training for

local officials and provides consulting services;.

» supervising compliance of local governments with
legal tax and debt limitations and requiring sub-
mission by local governments of debt statements
and annual budgets;

» providing technical assistance, reviewing applica-
tions requesting approval of exclusions from the
local debt limit exclusions, and the formation or
extension of town improvement districts, fire dis-
tricts and county special districts;

» collecting and disseminating local government fi-
nancial information including statistics on revenues,
expenditures and debt;

Local Government Handbook

111



* developing uniform accounting systems and pro-
viding guidance on financial management practices;

e administering the State and Local Government
Employees’ Retirement Systems; and

» providing advisory legal opinions to local govern-
ments pertaining to the powers and duties of the
local government under state laws of general ap-
plicability including written advisory opinions on
prospective actions of local government.

Annual Financial Report Reviews

Areview of each local government’s annual financial
report is performed by the OSC to assess compliance
with minimum established standards. The information from
this process becomes an integral part of a Uniform Risk
Assessment Process (developed in 1999). Based upon
analysis of identified risk areas, assistance to improve local
government operations is offered as appropriate.

Deficit Financing Legislation

Occasionally local governments accumulate deficits to
apointthat the only recourse left is to obtain special state
legislation that authorizes the local government to issue
debt to finance the deficit. This action enables the local
government to pay off a portion of the debt (through an-
nual debt service payments) over anumber of years. Such
legislation generally requires the OSC to certify the amount
of the deficit before any such indebtedness can be is-
sued. The OSC also reviews and makes recommenda-
tions on the proposed budgets of these municipalities while
such financing is outstanding.

Oversight Boards

In extreme situations the State Legislature has deter-
mined that certain local governments needed additional
oversight. This action has been prompted by periods of
prolonged fiscal difficulty or, in rare instances, because
the local government has lost access to financial markets.
Oversight boards typically have powers to approve debt
issuances, approve budgets and/or financial plans, ap-
prove contracts including employee contracts and, in rare
instances, assure the payment of obligations through the
intercept of state aid and tax revenues. Legislation creat-
ing control boards usually provide for members to repre-
sent interested parties such as the Governor, State Comp-
troller, State Legislature and generally the local govern-
ment and/or local business leaders and local representa-

tives. The legislation also establishes criteria to determine
when the local government has regained its financial health.
Typically, once the local government meets those crite-
ria, the oversight board approval powers cease.

Local Government Data Base

The oversight activities rely heavily on an improved
computerized data file known as the Local Government
Data Base. Thisfile is created and maintained by the OSC
and contains comprehensive financial and other data on
all local governments in the state from fiscal year 1977
onward. Much of this data is obtained from annual finan-
cial reports filed by each local government. The reports
contain financial statement data (i.e., financial position and
results of operations and changes in financial position) as
well as detailed revenues and expenditures.

This data file is regularly transmitted to the Division of
the Budget, the Senate Finance Committee and the As-
sembly Ways and Means Committee to be used as the
basis for much of the program analyses and fiscal impact
studies regarding state and local relations.

Generally Accepted Accounting Principles (GAAP)

Since the early 1900’s the Office of the State Comp-
troller has prescribed Uniform Systems of Accounts for
local governments. The purpose of these systems has been
to provide a means of gathering financial data from local
governments that is consistent in classification and con-
tent. This information is used by financial analysts in the
Comptroller’s Office, other agencies and the State Leg-
islature.

These systems do not set Generally Accepted Ac-
counting Principles (GAAP). They are promulgated by
the Governmental Accounting Standards Board. GAAP
isa technical term used to describe the conventions, rules
and procedures that constitute accepted accounting prac-
tices on a nationwide basis.

Since the late 1970’s, the Office of the State Comp-
troller has determined that adherence to Generally Ac-
cepted Accounting Principles is in the best interest of New
York State and its local governments. Consequently, the
Uniform Systems of Accounts prescribed by the Comp-
troller are periodically updated to reflect changes in
GAAP. In addition, the Comptroller’s Office issues ac-
counting bulletins and conducts training sessions for local
officials.

Chapter Endnote

40. Municipal Finance Administration, Sixth Edition, International City Managers’ Association, Chicago, 1962, p. 205.
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CHAPTER XIII

Personnel Administration

Personnel administration in New York local governments is subject in many important respects to the
State Civil Service Law. In general, the law makes several options available to local governments for civil
service administration. Although the specific responsibilities of a municipal personnel agency may vary, a
sound personnel program rests on clearly drawn local laws, rules and regulations that include such
matters as recruitment, selection, employee relations, placement, performance appraisal, position classi-
fication, pay plans, fringe benefits, working conditions, separation, training, and career development.

Personnel administration encompasses all of the ac-
tivities concerned with the human resources of an organi-
zation and includes a series of functions that relate to its
overall operation. These functions include position clas-
sification, determination of salary scales, fringe benefits,
recruitment and selection of employees, performance
appraisal, training, establishment of policies and proce-
dures for conduct and discipline, and development of
programs related to health, safety, affirmative action and
retirement.

Numerous factors — economic and social resources,
technological advances, intergovernmental relations, poli-
tics and political leadership, special interest groups such
as employee unions and concern for career services —
greatly influence personnel programs.

Historical Development

To understand the goals and purposes of public per-
sonnel administration, it is helpful to trace its historic de-
velopment and, in particular, to note the major role that
New York State played in the civil service reform move-
ment. Initially, the philosophy and practices of patronage
governed personnel administration in the United States
almost universally. Patronage involved giving government
jobs to supporters of those who won elections and re-
sulted in the famed and controversial spoils system. Jobs
were filled with party workers and with friends and rela-
tives of elected officials. During the nineteenth century,
the patronage system and its abuses produced increasing
alarm. The system was blamed for lowering morale, en-
couraging disloyalty and dishonesty, obstructing reward
for good work and discouraging competent people from
entering government service.

Itis no coincidence that New York generated much of
the early impetus for civil service reform, since the spoils
system had become most pervasive in the Empire State.
As one observer noted, “It was the politicians of New
York who gave it its organized impulse. It was in response
to Henry Clay’s taunt at the New York system that a
New York senator made the famous defense that to the
victor belong the spoils of his enemy.”** It is not surpris-
ing that civil service reformers were most active in New
York State, where the problems were most acute. Orga-
nized in 1877, the New York Civil Service Reform As-
sociation stimulated the rapid development of similar as-
sociations in other states. This reform movement led to
the enactment of the federal Pendleton Act in January
1882. This law required establishment of a bipartisan civil
service commission to conduct competitive examinations
and to assure the appointment and promotion of govern-
ment employees based on merit. Later that year, New
York State enacted its first civil service law.

New York State Civil Service Law

New York State has the oldest civil service system of
any state in the nation. Beginning in 1883 as a reaction to
the spoils system, it concentrated on the development of
examinations and other recruitment devices. The state sub-
sequently adopted a special classification system in or-
der to determine titles and salaries. As state government
assumed greater responsibilities and as the state’s work
force grew, the civil service system was modified and
refined by legislation and administrative action. It became
ahighly complex and sophisticated system, which is now
administered by the State Department of Civil Service.
Within the department, separate divisions concentrate on
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specific personnel functions, such as classification, ex-
amination and placement. New York State’s Civil Ser-
vice Law also includes provisions for the administration
of civil service at the local government level.

Forms of Local Civil Service Administration

The Civil Service Law specifies optional forms of civil
service administration for the purpose of administering
the law in the counties (including political subdivisions
within counties), in the cities and in suburban towns of
more than 50,000 population. Villages have no authority
to administer a separate civil service system, but must
comply with state law and with locally adopted civil ser-
vice rules and the regulations of the regional or county
civil service commission or personnel officer.

Municipalities can select one of two major options for
direct administration of civil service law —the civil ser-
vice commission or the personnel officer. The commis-
sion consists of three persons with no more than two from
the same political party. They are appointed either by the
governing body or by the chief executive officer of the
municipality. Their six-year terms of office are staggered,
with one term expiring every two years.

Like the Civil Service Commission, the personnel of-
ficer is appointed by the governing body or chief execu-
tive for six years and the responsibilities of the office in-
clude those of the municipal civil service commission. In
addition, the personnel officer often has non-civil service
responsibilities of personnel management and human re-
sources administration, such as labor relations, affirma-
tive action and staff development activities.

Other governments have developed a hybrid form of
civil service/personnel administration. Typically, this joint
system of administration consists of a part-time civil ser-
vice commission and a personnel director. The civil ser-
vice commission administers the Civil Service Law and
promulgates local civil service rules and regulations, while
the personnel director carries out the non-civil service
functions.

In the event that a county or city chooses to not di-
rectly administer a separate civil service system, it may
join with one or more other counties or cities, in the same
or adjoining counties, to establish a regional civil service
commission or a regional personnel officer position. This
regional alternative for civil service administration may
be established by written agreement approved by the gov-
erning bodies of each participating county and city. There
are no regional operations in New York State at present.

Political subdivisions with populations of less than 5,000
fall into a special category. The State Civil Service Com-

mission has standards for determining whether or not it is
practical for such subdivisions to have civil service ex-
aminations for their employees.

Categories of Positions

Sections 35 and 40 of the Civil Service Law establish
two major groups of municipal employee positions —
the classified and unclassified services.

Positions in the unclassified service are defined by stat-
ute and include all elected officials, all officers and em-
ployees with duties and responsibilities directly related to
either the legislative or elective functions, chief adminis-
trators (i.e., department heads) of government and those
individuals with instructional responsibilities within school
districts, boards of cooperative educational services,
county vocational education and extension boards, or the
state university system.

Within the classified service there are four jurisdictional
classifications of positions: competitive, exempt, noncom-
petitive and labor. All positions that are outside of the
competitive class must be specifically named by the civil
service commission and approved by the State Civil Ser-
vice Commission.

The basis for determining whether a position shall be
in the competitive class is the practicality of ascertaining
merit and fitness by competitive examination. This pro-
cess may utilize any, or acombination of, several differ-
ent tests: written, oral, performance, physical, and re-
view of training and experience. If a position in the clas-
sified service is ruled to be outside of the competitive
class, itis placed in one of the other three classes in ac-
cordance with criteria found in the Civil Service Law.

Exempt class positions are designated primarily for po-
sitions of a policymaking or confidential nature for which
acompetitive or noncompetitive examination is impracti-
cal. The appointing authority selects employees in this
class without regard to civil service rules and regulations
governing eligible lists. The intention is to provide execu-
tive and judicial officers with some latitude and flexibility
in selecting, retaining and discharging their closest asso-
ciates. Another important aspect of exempt positions is
that there are no specified minimum qualifications as there
are in competitive, non-competitive and labor class posi-
tions.

Noncompetitive class positions are positions for which
there are established qualifications with respect to edu-
cation and experience, but it is not practical to determine
merit and fitness of applicants by competitive examina-
tion. The appointing authority can make appointments
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without regard to relative standing on eligible lists. There
are no noncompetitive eligible lists.

The labor class includes all unskilled laborers, except
those for which a competitive examination can be given.
The local civil service commission or personnel officer
may require applicants to take examinations for labor class
positions if it is practical.

Local Civil Service Administration
Scope and Responsibility

The municipal civil service commission or personnel
officer administers the Civil Service Law for classified
municipal employees. Rules adopted by the commission
or personnel officer are subject to approval by the State
Civil Service Commission. The local commission or per-
sonnel officer must maintain extensive employee records
for certifying payrolls, conducting examinations required
by law and preparing appropriate lists of people eligible
for appointment.

Regardless of the form chosen, the civil service com-
mission or personnel officer of a county administers the
Civil Service Law for the county and the political subdi-
visions within the county, including towns, villages and
school districts, except for suburban towns with popula-
tion of 50,000 or more and cities that choose to operate
independently. In the case of a city or suburban town that
opts to have its own civil service commission or person-
nel officer, the administration covers all officers and em-
ployees of the town or city, including the city school dis-
trict. The jurisdiction of a regional commission or per-
sonnel officer includes all municipal employees within the
region who would otherwise be subject to the jurisdic-
tion of the local civil service administration of the respec-
tive counties and cities within the region.

Changing the Form

The Civil Service law also makes provision for chang-
ing the system of administering civil service law in coun-
ties, cities and suburban towns. The governing body of a
county, city and suburban town may elect to change from
a civil service commission to the office of personnel of-
ficer or vice versa. They may choose to join with another
municipality either within the county or on a regional ba-
sisto administer civil service jointly under either acom-
mission or personnel officer. The law also establishes the
effective dates of such changes, the duration of time be-
fore further changes may be made, and the authority of
the governing body to revoke its action regarding changes.
The advice and counsel of a municipal attorney may be
helpful in interpreting and implementing the complicated

procedures involved in changing the form of civil service
administration.

The Functions of Personnel Administration

The specific responsibilities of a municipal personnel
agency vary from one locality to another and from one
level of government to another, depending upon size, ju-
risdiction and numbers of municipal employees. An ef-
fectively administered personnel program requires a
strong legal base, a comprehensive and concise set of
rules and regulations, and assistance and support from
the municipality’s legislative body.

These components are necessary to achieve continu-
ity of policy and practice and to allow managers to make
informed decisions and solve personnel problems. New
York State’s Civil Service Law includes the following el-
ements in the personnel function: the principle of merit
and fitness, rule-making authority, and a procedure for
appeal. The administrative guidelines of such a program
should emphasize stability of policy and flexibility of pro-
cedure.

The following paragraphs briefly describe some of the
major responsibilities of a personnel organization.

Classification and Salary Plans

Two of the most important functions of a personnel
department are position classification and salary admin-
istration. To administer an organization effectively, man-
agement must have relevant facts about the specific jobs
required to accomplish goals and objectives. Manage-
ment must determine: first, what work must be done to
attain the organization’s goals; second, what skills are
necessary to accomplish this work; and third, how much
of this work can be accomplished by one person. On the
basis of this information the personnel department classi-
fies positions, determines qualifications and salaries and
recruits suitable people to do the work. The information
also underlies all testing programs.

The personnel department usually administers a salary
plan on the basis of position classification. Sometimes
the personnel staff develops the salary plan, but itis com-
mon for the department to hire an outside consultant who
specializes in the area of personnel administration. How-
ever, the final adoption of the plan, including salary and
wage scales, is a legislative prerogative. Establishment of
asalary policy occurs in two phases: the first determines
the general level of wages in an organization; and the sec-
ond devises a plan to provide consistent internal salary
relations. Both social and economic factors affect wage
levels in government, and the pay plan must reflect bal-
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ances between these factors. Wage levels should take
the following into consideration:

« financial condition of the organization;
» wage scale of competitors;

* bargaining power of the employees;

» costofliving;

» federal and state regulations;

* internal equity;

» external competitiveness;
 difficulty of work performed;

» education/license required; and

» any special situations, such as hazardous working
conditions, shift pay, etc.

Recruitment, Selection and Placement

When the personnel department recruits people to per-
form jobs, it takes several actions that are part of a con-
tinuous process. These actions include recruitment, se-
lection, placement and probation. The recruitment pro-
gram must reach out and attract the best minds and skills
without discrimination. The department may develop and
implement affirmative action recruitment programs.

The department then screens applicants for jobs, most
frequently by examination and/or interview, and devel-
ops lists of eligible candidates. It must plan selection pro-
grams carefully so that they include the following kinds of
measurements about applicants: skills, knowledge, abili-
ties, personality traits, interests, physical traits (where
relevant) and medical conditions.

Working from the eligible list established by the selec-
tion process, the department then certifies to the appointing
authority the top ranking candidates most qualified for
the job. After an individual is appointed, most agencies
require a probationary period and provide for periodic
performance evaluation. Newly hired employees should
participate in an effective orientation and training pro-
gram during their probation.

The activities composing a municipal personnel pro-
gram must take place within the limitations and require-
ments of the state’s Human Rights Law as it applies to
public employment. This law recognizes as a civil right
the opportunity to obtain employment, including public
employment, without discrimination because of race,
creed, sex, color, age, disability, marital status or national
origin. The following practices are among those consid-
ered unlawful and discriminatory:

» foranemployer to refuse to hire or to discriminate
against the employment of an individual or to dis-

charge an employee because of the above fac-
tors;

» foranemployment agency to discriminate against
any individual for these reasons in receiving, clas-
sifying, disposing of, or otherwise acting on appli-
cations for services;

» foralabor organization to expel or deny member-
ship to an individual for those reasons;

» foranemployer or employment agency to pro-
mote any advertisement or publication which ex-
presses, directly or indirectly, any prohibited limi-
tations, specifications or discriminations; and

» foranemployer, labor organization or employment
agency to discharge or expel or otherwise discrimi-
nate against any person who has filed complaints
pursuant to the Human Rights Law.

In addition, this law specifies that it is an unlawful dis-
criminatory practice for an employer, labor organization
or employment agency to control the selection of appli-
cants for apprentice training programs. Numerous other
discriminatory practices are listed, but those mentioned
above are most specifically related to municipal person-
nel and training practices.

Performance Appraisal

Every supervisor in a municipal government should
conduct a continuous evaluation of employees’ develop-
ment and whether they utilize their abilities most effec-
tively. Periodic employee performance appraisal pro-
motes the effective operation of an organization. A per-
formance appraisal system:

* informs employees of what is expected of them;

* informs employees of how they are performing;

* recognizes and rewards good work;

* determines employee weaknesses and suggests al-
ternatives for improvement;

* identifies employee training needs;

» maintainsacontinuing record of employee perfor-
mance;

» guides promotions, transfers and appropriate
placement; and

» checks the reasonableness of performance stan-
dards, the accuracy of job descriptions and clas-
sification, and the effectiveness of recruitment pro-
cedures.

There is no standard method for performance evalua-
tion. Numerous techniques are utilized and each requires
adifferent degree of detail. The organization’s objectives
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and management’s concerns usually determine the cho-
sen techniques.

Fringe Benefits and Working Conditions

Personnel administration must also be concerned with
working conditions and fringe benefits, as specified in la-
bor agreements. Such items are over and above salaries
and wages; they include vacation arrangements, sick leave,
insurance policies, retirement plans, physical working fa-
cilities, hours of work, and employee safety and health
programs.

Training and Development

Recruiting, selecting and placing employees are only
the initial steps of a personnel program. One of the most
important aspects of personnel administration isemployee
training and development. Every employee must learn
certain skills, new techniques, appropriate procedures,
etc. Employees must be trained — they must be given
the opportunity to learn how to effectively perform their
present and future work. Training programs can:

» orientemployeesto a new job;

 assistemployees to acquire specific skills or knowl-
edge required to perform their jobs;

* increase the scope of the employees’ experiences
and prepare them for greater responsibilities;

» encourage employees to take pride in their work;

» promote concern among employees for their own
personal and career development; and

* increase worker safety.

The area of employee training and development has
been drawing increased concern and interest over the
past several years. Many municipalities are establishing
separate training units to plan and administer total train-
ing programs. Training is integral to the total personnel
process; it influences productivity, morale, motivation and
realization of organization goals.

Separation

Another aspect of the personnel process is the devel-
opment of appropriate procedures for separation. These
include such activities as reduction in work force, disci-
plinary suspensions, terminations and separation during
the probationary period. Such procedures as required
by the Civil Service Law, the Human Rights Law and
several court decisions specifying that due process rights
must be granted to employees.

Civil Service Law specifies the procedures for the dis-
cipline and discharge of public employees who: hold com-

petitive class appointments, are veterans or exempt vol-
unteer fire fighters, or have completed five years of con-
tinuous service as non-competitive employees. Howevet,
local governments may negotiate alternative disciplinary
procedures to replace or modify those procedures.

Similarly, Civil Service Law governs separation due to a
reduction in work force of competitive class employees
and those who are veterans and volunteer firefighters. In
addition, local governments may agree to establish spe-
cific layoff procedures for noncompetitive and labor class
employees through collective bargaining.

Federal Acts Affecting
Personnel Administration

The Americans With Disabilities Act

The Americans With Disabilities Act, commonly re-
ferred to asthe ADA (42 U.S.C. section 12101 et seq.),
became law in 1990. It is intended to eliminate discrimi-
nation against people with qualifying disabilities in all ar-
eas of life including employment opportunities, access to
governmental services, architectural barriers and telecom-
munications. Title | of the ADA, Employment, is of im-
portance to local government personnel administration
since it makes significant changes to all employment re-
lated activities, from recruitment and on the job perfor-
mance, to attendance at work related social functions.
Since its enactment, hundreds of cases concerning the
ADA have been decided in the Federal Courts. These,
along with implementing regulations promulgated by the
United States Equal Employment Opportunity Commis-
sion (EEOC) and United States Attorney General, pro-
vide guidance for compliance with the Act. Pending and
future court cases will likely continue to shape and define
ADA compliance issues.

Under Title I of the ADA, no employer, including local
governments, may discriminate against an individual with
aqualifying disability in the terms and conditions of em-
ployment. Under the ADA, individuals are disabled pri-
marily if they have a physical or mental impairment (or
are regarded as having such an impairment) which sub-
stantially limits one or more of the individuals major life
activities, such as caring for oneself, performing manual
tasks, walking, seeing, hearing, speaking, breathing, learn-
ing, working and moving. The term “qualified individual
with adisability” is defined in section 12111(8) of the Act
as:

“...anindividual with a disability who, with or

without a reasonable accommaodation, can per-
form the essential functions of the employment
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position that such individual holds or desires. For
purposes of this title, consideration shall be given
to the employer’s judgment as to what functions
of ajob are essential, and if an employer has pre-
pared a written description before advertising or
interviewing applicants for the job, this descrip-
tion shall be considered evidence of the essential
functions of the job.”

Section 12111(9) provides, with regard to the term “rea-
sonable accommodation”:

The term “reasonable accommodation” may include:

(A) making existing facilities used by employees readily
accessible to and useable by individuals with dis-
abilities; and

(B) job restructuring, part-time or modified work
schedules, reassignment to vacant positions, ac-
quisition or modification of equipment or devices,
appropriate adjustment or modifications of exami-
nations, training materials or policies, the provi-
sion of qualified readers or interpreters, and other
similar accommodations for individuals with dis-
abilities.

In essence, once a local government has made a de-
termination that an applicant for employment or an exist-
ing employee isa qualified individual with a disability; the
employer may be obligated, through an interactive pro-
cess with the employee, to provide the employee with a
reasonable accommodation. While there are many rules
and nuances to the ADA, some key points to remember
are: the employer, not the employee, makes the final de-
cision on what the reasonable accommaodation will be;
pre-job offer and post-job offer questions and medical
examination requirements are dictated by the Act; and if
the employee cannot perform the essential duties of the
job, even with a reasonable accommodation, the em-
ployer need not hire them or may take appropriate steps
to separate the employee from service.

Because of the ADA’s complexities, it is recommended
that local governments confer with knowledgeable coun-
sel, affirmative action officers, and other available sources
when confronted with issues arising under the Act.

The Family Medical Leave Act

The Family Medical Leave Act, or FMLA, (29 U.S.C.
section 2601 et seq.) became law in 1993. Itis intended
to balance the demands of the work place with the needs
of families. By providing workers faced with family obli-
gations or serious family or personal iliness with reason-

able amounts of leave, the FMLA encourages stability in
the family and productivity in the workplace.

The FMLA gives eligible employees of covered em-
ployers the right to take unpaid leave, or paid leave
charged to appropriate leave credits under certain cir-
cumstances, for a period of up to 12 work weeks ina 12
month period due to: 1) the birth of a child or the place-
ment of a child for adoption or foster care; 2) the
employee’s need to care for a family member (child,
spouse or parent) with a serious health condition; or 3)
the employee’s own serious health condition which makes
the employee unable to do his or her job. Under certain
circumstances, FMLA leave may be taken on an inter-
mittent basis. Employees are also entitled to continuation
of health and certain other insurances, provided the em-
ployee pays his or her share of the premiums during the
period of leave.

The employer has a right of 30 days advance notice
from the employee, where practicable. In addition, the
employer may require the employee to submit certifica-
tion from a health care provider to substantiate that the
leave is due to the serious health condition of the em-
ployee or a member of the family. The employer may
also require, as a condition of returning to work, medical
documentation from an employee who has been absent
due to personal illness.

The Immigration and Naturalization Act

The Immigration and Naturalization Act (Title 8 of the
United States Code) provides the foundation for immi-
gration law. It was passed in 1952 and has been amended
several times. Section 1324a of Title 8 imposes require-
ments on employers to attest to their examination of cer-
tain documents produced by employees that verify em-
ployment authorization and identity.

State Assistance and Training

A number of state agencies and other organizations
offer assistance to local governments in specific areas of
staff development or personnel program administration.
Training and technical assistance provided by state agen-
cies is intended primarily to improve the capability of lo-
cal employees whose activities help meet program ob-
jectives of those agencies. Summarized below are some
of the kinds of training and other assistance available to
local governments.

Department of Civil Service

The Department of Civil Service is the primary source
of technical assistance to local governments assisting with
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setting up and operating local personnel programs. Local
officials can obtain a variety of specific administrative and
operational assistance from the Municipal Services Divi-
sion of the department. For instance, if amunicipality does
not have an appropriate eligible list for a position, the
department can provide names from appropriate state
eligible lists. The list may be limited to residents from the
locality or civil division in which the appointments are to
be made, and may be used until it runs out or is super-
seded by a list established by the municipality.

On request, the Department of Civil Service also pro-
vides on-site advice and technical assistance concerning
the following:

» the State Civil Service Law and municipal rules
and regulations;

» job classification systems, job standards and speci-
fications;

» the development of procedural and training manu-
als;

» theestablishment of salary plans and fringe ben-
efits;

» surveys of local civil service or personnel agen-
cies;

* training in municipal personnel practices;

» setting up and conducting examination programs;
and

* minority group training and placement.

Other State Agencies

The following list indicates the scope and range of the
type of local government training that is offered by other
state agencies:

The Education Department provides training for local
school superintendents and members of local boards of
education.

The Department of Environmental Conservation pro-
vides training to help specialized local government staff,
including waste water treatment plant operators and air
pollution control technicians, meet certification require-
ments.

The Office of Real Property Tax Services provides
training to help local assessment officials perform their
functions and duties effectively and meet certification re-
quirements.

The Office of the State Comptroller offers training for
fiscal officers of local governments.

The Office of Mental Health offers program-related
training to staff of local mental health agencies.

The Office of Mental Retardation and Developmental
Disabilities makes its own staff training programs avail-
able to appropriate local employees.

The Department of Labor makes available to appro-
priate local government employees, where possible, its
in-service training programs on such matters as place-
ment, supervision and unemployment insurance.

The Office of Children and Family Services makes
available appropriate training for local social services pro-
gram staff and others, including case workers, supervi-
sors, day care workers, parent aids, foster parents and
investigators.

The Office of Alcohol and Substance Abuse Services
offers training in such topics as counseling, program de-
velopment and prevention to staff of local agencies it funds
and other appropriate agencies.

The State Emergency Management Office (SEMO)
of the Division of Military and Naval Affairs provides
training for local government emergency management staff
on such matters as emergency planning, communication,
creative financing, decision making, hazardous materials
and legal issues.

Department of State

The Department of State offers certain kinds of tech-
nical assistance and training to promote effective local
government operations. To this end, the department
makes available training in fire prevention and control,
enforcement of the Uniform Fire Prevention and Building
Code, land use planning and regulation, management of
community action programs, and in specific areas of mu-
nicipal management. Technical assistance is also provided
in the above areas, as well as in municipal law, intergov-
ernmental cooperation, local government organization and
operations, sources of financial assistance and local wa-
terfront revitalization.

Other Organizations

Assistance with staff development and training is of-
fered to local governments through a number of non-state
organizations. Statewide, these include the municipal as-
sociations (NY'S Association of Counties, NYS Confer-
ence of Mayors and Other Municipal Officials, Associa-
tion of Towns of the State of New York and the NYS
School Boards Association), their affiliate groups, and
such specialized organizations as the New York Planning
Federation. These organizations often provide training at
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their annual meetings or through special seminars, and
they frequently accommodate training sessions of state
agencies and other organizations at their meetings.

Summary

Effective personnel administration at the local govern-
ment level requires:

» compliance with New York State Civil Service,
Human Rights and Federal Laws, and local civil
service rules and regulations;

» formalized personnel policy;
 strong but flexible legal framework;

organized activities;
clearly defined goals and objectives;

concern for human factors as well as for opera-
tional results;

positive personnel activities to stimulate and moti-
vate employees;

concern for employee development; and

awareness of the need for, and benefits of, training
and education.

Chapter Endnote

41. Jerome Lefkowitz, The Legal Basis of Employee Relations of New York State Employees (Association of Labor Mediation

Agencies, 1973), p. 2.
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CHAPTER XIV

Labor-Management Relations

Collective bargaining became a legal right of public employees at all levels in New York State in 1967.
Unionization of public employees subsequently spread rapidly across the state. A set of procedures were
developed within the provisions of the Taylor Law, which now regulates labor-management relations in

government at the local as well as the state level.

All local governments in the State of New York are public employers. Local Government officials need
to be aware of and understand the rules and procedures that apply to relations between the governmental

unit and its employees.

Historical Background

Prior to 1967, public employees in New York State
did not have a statutory right to bargain collectively. The
only statute regulating conditions of employment for public
employees, the Condon-Wadlin Act of 1947, did not give
public employees any rights to participate in decisions
regarding employment conditions. This act, which passed
following labor disturbances among public employeesin
Rochester, Buffalo and New York City, prohibited strikes
by public employees and established severe penalties for
violating its provisions.

The Condon-Wadlin Act was flawed because it failed
to make any provision for the amelioration of conditions
that led to strikes. The growing realization that the
Condon-Wadlin Act did not deter strikes, combined with
an increasing demand by public employees for bargain-
ing rights, generated pressure for amendment or replace-
ment of the act. Several bills to do so were introduced in
the State Legislature between 1960 and 1963, but none
passed. These bills generally provided for some modifi-
cation of penalties for striking and for the establishment
of various forms of grievance procedures for public em-
ployees.

Several events in the 1950’s and early 1960’s encour-
aged employees of state and local governments to assert
their desires for collective negotiations. In 1950, Gover-
nor Thomas E. Dewey guaranteed to state employees
the right to join employee organizations and created a
grievance procedure. In 1954, Mayor Robert Wagner
of New York City issued an interim Executive Order that
granted limited collective bargaining rights to New York

City transit workers. In later years, other employee groups
were also granted these rights.

Interest in collective bargaining for public employees
was also stirring in the State Legislature. In 1962, a staff
report to the Joint Legislative Committee on Industrial
and Labor Conditions stressed the need for a “more ra-
tional labor relations program for public employees.”

The strike penalties of the Condon-Wadlin Act were
softened for an experimental period between 1963 and
1965. The original act was restored, however, when two
serious work stoppages occurred in New York City in
the following year. When the penalties prescribed by the
Condon-Wadlin Act were once again circumvented,
Governor Rockefeller responded by appointing a blue
ribbon committee on public employee relations. The leg-
islation proposed by this committee, and enacted in 1967,
came to be known as the Taylor Law (named for its chair-
man, George Taylor). The Taylor Law thus became the
first comprehensive labor relations law for public employ-
ees in New York State and was among the first in the
country. The Taylor Law applies to the State of New
York, its counties, cities, towns, villages, public authori-
ties, school districts, and certain of its special service dis-
tricts.

The Taylor Law:

» grants public employees the right to organize and
negotiate collectively with their employers;

* givespublicemployees the right to be represented
by employee organizations of their own choice;

» requires public employers to negotiate with their
employees and enter into written agreements with
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public employee organizations representing spe-
cific units of workers;

» establishes impasse procedures for the resolution
of deadlocks in negotiations;

» mandates binding arbitration of disputes in police
and fire negotiations;

» prohibits as “improper practices” certain acts by
employers and employee organizations;

 prohibits strikes by public employees; and

» establishes a neutral agency — the Public Employ-
ment Relations Board (PERB) — to administer
the law and “referee” public sector labor relations.

The Public Employment Relations Board

The Public Employment Relations Board (PERB) is
an integral part of the Taylor Law’s philosophy of labor
relations. This board was created to serve as an inde-
pendent, neutral agency to administer the provisions of
the Taylor Law and to promote cooperative relationships
between public employers and their employees. To this
end, PERB has the following functions and powers:

» administration of the Taylor Law statewide within
a framework of policies set by the Legislature;

» adoption of rules and regulations;
 resolution of representation disputes;

»  provision of conciliation service to assist contract
negotiations;

» adjudication of improper practice charges;

» determination of culpability of employee organi-
zations for striking and order of forfeiture of dues
and agency shop fee check-off privileges as a pen-
alty; and

* recommendation of changes in the Taylor Law.

Although the Taylor Law provides local governments
with the option of handling their own public employment
relations matters, few have chosen to do so. At one time,
there were 34 local boards (known as mini-PERBS), but
only five now remain in existence. These local boards
exercise most of the responsibilities of the state PERB,
but have no jurisdiction over improper practice charges
and do not perform research.

In New York City, the Office of Collective Bargaining
(OCB) fulfills PERB functions. For several years, authority
over improper practice cases in New York City resided
with PERB, but in 1979 the Legislature returned this re-
sponsibility to OCB.

Elements in the Bargaining Process
The Negotiating Unit

A negotiating unit is a group of employees who are
either determined by PERB to constitute a body appro-
priate for bargaining purposes, or who are voluntarily rec-
ognized as such by a public employer. All employees of
the jurisdiction may be joined into a single unit for pur-
poses of collective bargaining, or they may be divided
into several separate units that independently negotiate
with the employer. The latter is more common.

When the employer “recognizes” the unit, no legal pro-
ceedings are necessary to determine the unit’s composi-
tion. However, when the employer does not recognize
the unit, PERB must determine its appropriateness. The
Taylor Law specifies that PERB must apply certain stan-
dards in determining negotiating units.

PERB also may exclude management/confidential per-
sonnel from negotiating units. Management personnel are
employees who formulate policy, are directly involved in
collective bargaining, or have a major role in administer-
ing a collective bargaining agreement or personnel ad-
ministration. Confidential employees are those who as-
sist or act in a confidential capacity to management per-
sonnel who are directly involved with labor relations,
contract administration or personnel administration. Both
the state and local governments that wish to exclude man-
agement/confidential personnel from existing negotiating
units may apply to PERB for such exclusions. Negotiat-
ing units may also apply to PERB to have management/
confidential positions reclassified as negotiating unit po-
sitions.

The Bargaining Agent

After the appropriate negotiating unit is defined by em-
ployer recognition or by PERB, employees in the unit
may exercise the right to be represented by an employee
organization of their choice. The chosen organization, once
it is recognized or certified, is known as the “bargaining
agent” and serves as the exclusive representative of all
workers in the negotiating unit, whether or not they are
members of the union.

Public employers may voluntarily recognize a particu-
lar employee organization as the bargaining agent for a
specific negotiating unit. This action is called “recogni-
tion.” If, however, the employer does not voluntarily rec-
ognize the employee organization, the union must petition
PERB for certification, which designates the union as the
exclusive bargaining agent for all employees in the nego-
tiating unit for a fixed period of time.
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PERB may conduct an election among the members
of the negotiating unit to determine which bargaining agent
should be certified. Employees face different choices in
different elections: they may be asked to choose between
competing employee organizations or between an orga-
nization and no bargaining agent. After an election, PERB
certifies the winner as the bargaining agent. In most cases
where only one union seeks bargaining agent status, an
election isnot held. Rather, PERB grants certification upon
ashowing by the employee organization that the majority
of members in the negotiating unit have signed cards —
generally dues check-off cards — indicating their sup-
port for the organization that is seeking certification.

Once certified, the union has the right to represent the
employees in the bargaining unit without challenge by the
employer or another organization until seven months be-
fore the expiration of the collective agreement between
the union and the employer. One month earlier, a “win-
dow period” opens. During this period, petitions may be
filed to change the negotiating unit.

Changes in the certification itself may also occur dur-
ing the window period. For example, a challenging em-
ployee organization may launch a petition drive at this
time to force an election against the incumbent bargaining
agent. If the challenger demonstrates sufficient support
(30 percent of the members of the unit), PERB will sched-
ule an election that gives employees a choice between
the challenger, the incumbent bargaining agent, and no
representative.

Contract Bargaining

Once the bargaining agent has been certified, the Tay-
lor Law requires a public employer to negotiate with the
bargaining agent over the wages, hours, and other terms
and conditions of employment for employees in the ne-
gotiating unit. The Taylor Law charges both employers
and employee organizations to bargain in good faith.
Generally, public employers should be aware that for them
good faith means:

 bargaining with employee organizations at reason-
able times and places;

 listening to and considering bargaining positions put
forth by employee groups with respect to terms
and conditions of employment; and

»  working positively toward a settlement.

Good-faith bargaining does not require employers to
agree to specific union proposals, either in whole or in
part, nor does it require employers to make counter pro-
posals to specific union demands. However, good faith

does require that both parties negotiate with the intention
of concluding an agreement.

Scope of Bargaining

The scope of negotiations — the actual subject matter
that management and labor may negotiate at the bargain-
ing table — is broad. As the New York State Court of
Appeals noted in its landmark Huntington decision:

“Under the Taylor Law, the obligation to bar-
gain as to all terms and conditions of employ-
ment is a broad and unqualified one, and there is
no reason why the mandatory provision of that
act should be limited in any way except in cases
where some other applicable statutory provision
explicitly and definitively prohibits the publicem-
ployer from making an agreement as to aterm or
condition of employment.”#

PERB categorizes subjects of negotiations as manda-
tory, non-mandatory or prohibited.*?

The parties must, upon demand, negotiate mandatory
subjects of collective negotiations, and the employee bar-
gaining agent and the employer must jointly reach a deci-
sion. Examples of mandatory subjects are:

» wages— all compensation paid to public employ-
ees;

» fringe benefits — sick and personal leave time,
vacation time, and medical insurance;

» hours of work — the amount of time spent on the
job;

» seniority — preference accorded employees on
the basis of length of service;

* grievance procedure;

» subcontracting—adecision to let out to a private
contractor services currently being performed by
public employees; and

* impact on unit members of a reduction in work
force.

Non-mandatory — permissive — subjects of nego-
tiation are those issues which are negotiable on a volun-
tary basis. These issues do not involve working condi-
tions and are management prerogatives. A management
prerogative is an act or a decision which relates directly
to the authority of a public employer to establish govern-
ment policy in accordance with its public mission. Ex-
amples of non-mandatory subjects of negotiation include:

 overall policies and mission of government;
 residency requirements for future employees;*
» employment qualifications; and

 filling of vacancies.
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Non-mandatory subjects which have been voluntarily
agreed upon and incorporated into a collective bargain-
ing agreement are deemed converted into mandatory sub-
jects of collective negotiations.*

Prohibited subjects may not be negotiated under any
circumstances. As noted earlier, a public employer’s ob-
ligation to bargain terms and conditions of employment is
broad.

Prohibited subjects of negotiation are few, but include:
retirement benefits, except the negotiation of improved
retirement benefits among the options offered by the state,
and subjects void as against public policy.

Local governments should recognize that they may be

bound not only by the terms which are spelled out in their
negotiated agreements but also by practices that have

developed in the workplace over a period of years. These
work conditions are called “past practices,” and if they
constitute terms and conditions of employment they gen-
erally may not be changed without negotiation.

Resolution of Bargaining Deadlocks

Strikes or lockouts are sometimes invoked to break
bargaining deadlocks in the private sector. The Taylor
Law, which prohibits strikes, prescribes several forms of
third party intervention to resolve bargaining deadlocks.
The Taylor Law also allows negotiating parties to jointly
develop their own procedures for breaking deadlocks.
Either the bargaining party or PERB may declare an im-
passe at anytime within 120 days before the date the
contract expires. Table 24 illustrates the sequence of the
three different impasse procedures in the law.

TABLE 24

Steps to Resolve Bargaining Deadlocks

Police and Firefighters, New York City
Transit and Miscellaneous Other Public

Step Safety Personnel Educational Personnel All Others

I Impasse declared by PERB Impasse declared by PERB Impasse declared by PERB
Il Mediation Mediation Mediation

i Binding arbitration Fact finding Fact finding

NV Continued negotiations until agreement is reached  Legislative hearing

Legislative settlement

Mediation. Amediator, appointed by PERB, acts in
a confidential capacity to each side. While acting as a
buffer between the parties, the mediator attempts to re-
vive the bargaining process. If the mediator effects an
agreement, the result is the same as if the bargaining par-
ties had successfully completed negotiations on their own.

Fact Finding. PERB may appoint a fact finder who:
takes evidence; may hold hearings; receive data, briefs
and other supporting information; and then makes public
recommendations for a settlement. Only mandatory sub-
jects of negotiations may be taken to fact finding, unless
the parties agree mutually to do otherwise. PERB en-
courages fact finders to mediate after they issue their re-
ports to help reconcile remaining differences.

Legislative Hearing and Settlement. One or both
parties may reject the fact finder’s recommendations. The
legislative body may, after a hearing required by the law,
*...take such action as it deems to be in the public inter-
est, including the interest of the public employees in-

volved.” While the Taylor Law is silent with respect to
the length of a legislatively imposed settlement, PERB
has determined that one-year terms are appropriate. Leg-
islatively imposed settlements are, in fact, extremely rare
since the parties in most cases reach settlement through
negotiations. Aresolution imposed by the legislative body
may not change the terms of an expired collective bar-
gaining agreement without the union’s consent. It may,
without the union’s consent, reimpose the terms of the
expired agreement or impose new terms which do not
change any of the terms of the expired agreement.

Board Meeting. In education disputes the Taylor
Law provides that PERB may give the parties a chance
to explain their positions on the fact finder’s report at a
meeting at which the legislative body (i.e., the school
board) or its committee is present. PERB views the law
to mean, however, that there is no final resolution in edu-
cational unit disputes except through agreement between
the bargaining parties. In cases where the fact finder’s
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report does not result in agreement, PERB will make fur-
ther mediation efforts at its discretion. This assistance is
called “conciliation.”

Binding Arbitration. In police and fire fighter dis-
putes and miscellaneous others, a three-member tripar-
tite panel chosen by the parties hold hearings and decide
each issue by majority vote. Only mandatory subjects
may be taken to binding arbitration. Issues may be re-
turned to the parties for further negotiation. A panel’s de-
termination is final and binding on the employer and em-
ployees, subject to appropriate judicial review.

Strikes. The Taylor Law expressly prohibits “...any
strike or other concerted stoppage of work or slowdown
by public employees.” In the event of a strike:

* PERB may order the suspension of the dues and
agency shop fee check-off privileges of the em-
ployee organization upon its own finding that a
strike has occurred,;

» theemployer may initiate disciplinary action against
individual employees involved in the strike;

 the publicemployer is required to deduct two days’
pay from each striking employee for each day (or
part thereof) on strike. Employees must pay in-
come taxes on the full amount of wages lost; and

» the public employer must seek a court injunction
against the striking organization. If an injunction is
ignored, the court may impose fines against the
organization and jail terms of up to 30 days against
union leaders.

The Agreement

The Taylor Law requires that all negotiated contacts
be in writing upon demand. When negotiations are con-
cluded, PERB’s role is limited to serving as a repository
for the final agreement. A 1977 amendment of the Taylor
Law excludes PERB from any role involving enforce-
ment of a negotiated agreement. PERB’s authority is lim-
ited to review of actions that constitute improper em-
ployer or employee practices.

Improper Practices

The orderly conduct of labor-management relations
requires that all participants conform to mutually recog-
nized and equitable standards in fulfilling their obligations
under the law. As a result, the Taylor Law prohibits cer-
tain practices of management and labor, such as interfer-
ence with the representation rights of employees or the
orderly flow of collective negotiations.

Practices Prohibited — Employers:

» interference with, restraint or coercion of public
employees in the exercise of their right to form,
join or participate in, or to refrain from forming,
joining or participating in, any employee organiza-
tion, for the purpose of depriving the employees
of suchrights;

» domination of or interference with the formation
oradministration of any employee organization, for
the purpose of depriving the employees of such
rights;

» discrimination against any employee for the pur-
pose of encouraging or discouraging membership
in, or participation in, the activities of any employee
organization;

 refusal to negotiate in good faith;

 refusal to continue any of the terms of an expired
collective bargaining agreement until a new agree-
ment is negotiated; and

 using state funds to discourage union organizing.
Activities Prohibited — Employee Organizations:

» interference with, restraint or coercion of public
employees in the exercise of their right to form,
join or participate in, or to refrain from forming,
joining or participating in, any employee organiza-
tion;

*  causing, or attempting to cause, a public employer
to interfere with these employee rights;

 refusal to negotiate in good faith; and

» breach of its duty to fairly represent all employees
inthe negotiating unit.

A party that believes one of its rights has been violated
may file an improper practice charge with PERB.

The Taylor Law gives PERB broad remedial authority in
issues regarding a refusal to negotiate in good faith. For
example, if PERB were to find that an employer has in-
creased the hours of work without negotiation upon con-
tract expiration, PERB might order restoration of the old
work schedule and award compensation to affected em-
ployees. On some rare occasions, PERB has found that
improper practices by employers were of such magni-
tude as to constitute a provocation of a subsequent strike.
In these cases, PERB limited the length of time that the
bargaining agent lost its dues and agency shop fee check-
off privileges.

The major purpose of the improper practice proce-
dure isto establish and preserve rules of fair play in the
conduct of labor-management relations.
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Contract Administration

It has been said that management is no more than half-
way through the labor relations job when a signed agree-
ment is achieved. While negotiation is the more visible
phase of collective bargaining, the real payoff is in day-
to-day working relationships.*

The management task is far easier when contract terms
are clear and unambiguous, but even then, certain re-
sponsibilities commonly arise in all contract situations.
Management shares with union officials the duty to ex-
plain and interpret new contract provisions. In addition,
government officials should always be available to meet
with employee representatives to learn about changing
employee attitudes and problems.

Since employee organizations are the chosen repre-
sentatives of the employees, government officials should
take care not to bypass union agents or undermine the
union’s authority.

Government officials should exercise care in the ad-
ministration of a contract, because failure to do so may
result inemployee grievances. For this reason, larger ju-
risdictions often retain an employee relations staff to pro-
vide expert advice in contract administration.

Grievance Procedures

Grievance procedures provide a method for settling
disputes that arise concerning the meaning or application
of an existing collective bargaining agreement.

The United States Department of Labor has summa-
rized the function of a “grievance procedure” as follows:

“The essence of a grievance procedure is to
provide a means by which an employee, without
jeopardizing his job, can express a complaint
about his work or working conditions and obtain
a fair hearing through progressively higher levels
of management.”*’

The requirement that public employers in New York
State establish grievance procedures predates the Taylor
Law. As early as 1962, the General Municipal Law re-
quired all public employers with more than 100 employ-
ees to provide a grievance procedure conforming to speci-
fied statutory standards. Under the Taylor Law, public
employers must negotiate a grievance procedure with the
recognized or certified bargaining agent.

Most grievance procedures culminated in binding ar-
bitration. This type of arbitration is called “rights arbitra-
tion,” because it relates to resolution of a dispute that
involves an employee’s rights under an existing collective
bargaining agreement. It should be distinguished from “in-

terest arbitration” for police and firefighters in New York
State, which involves resolution of a dispute over the
terms of a new collective agreement. Whether or not a
grievance procedure culminates in binding arbitration isa
subject of negotiation.

Union Security

Union security arrangements are devices to assure the
financial support of employee organizations. Union secu-
rity arrangements available under the Taylor Law are the
right of exclusive representation and membership dues
deduction. The Taylor Law entitles all recognized or cer-
tified bargaining agents to automatic deduction of union
dues from employees’ wages once the agent obtains
signed authorization cards. This helps an employee orga-
nization in two ways. First, it reduces dues collection ex-
penses significantly. Second, itis easier and more likely
for the organization to maintain a large membership be-
cause the organization does not have to rely on employ-
ees for periodic payment of dues. If an employee organi-
zation engages in an illegal work stoppage, PERB may
withdraw the dues and agency shop fee check-off privi-
lege for a period of time. Individual employees may with-
draw their dues or agency shop fee authorization, how-
ever, atany time.

The Taylor Law requires an employer to deduct an
agency shop fee deduction from the salary or wages of
employees in the unit who decide not to become a mem-
ber of the union. An agency shop fee requires an em-
ployee who does not join a union that represents his bar-
gaining unit to pay a service fee substantially equal to the
dues of that union. The employee need not join the union.
The principal rationale of the agency shop fee is that all
employees should share the costs of representation in-
curred by the bargaining agent.

Retirement Systems

Among the fringe benefits of public employment are
retirement benefits. These are long-term liabilities upon
the employer, and they are also a major element of em-
ployee concern in labor management relations.

The New York State and Local Employees’ Retire-
ment System and the New York State and Local Police
and Fire Retirement System serve as the administrators
of the pension system for virtually all public employees
outside of New York City except teachers.

Each jurisdiction participating in these systems was pre-
viously able to select from a broad spectrum of retire-
ment plans. Since 1976, however, members’ benefits
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generally have been determined by the date an employee
becomes a member of the retirement system.

The New York State Teachers’ Retirement System cov-
ers academics in school districts throughout the state. New
York City operates five retirement systems for the ben-
efit of City employees.

The cost of a pension system depends on three vari-
ables: the number of employees covered by the plan; the
salaries paid to these employees; and the specific terms
or benefits of the pension plan.

An increase in any of these factors has the effect of
creating unfunded pension liabilities that must be amor-
tized by an increase in the amount of money contributed
to the pension system and/or by increased earnings on
invested assets.

While the effect of increasing the number of employ-
ees is fairly obvious, the latter two variables have a some-

what different effect. For changes in these factors, it is
necessary to increase payments to the pension system in
order to compensate for past payments that were based
on the lower previous salary rates or benefits, as well as
for future payments. Thus, changes in salaries or pension
benefits have a retroactive, as well as prospective effect
on the costs of a pension system.

Summary

The practice of labor-management relations has ma-
tured since passage of the Taylor Law in 1967. The Tay-
lor Law’s primary purpose was to bring order to public
sector labor relations under commonly understood rules
of behavior. After a period of hesitancy and confusion,
this goal has, to a large extent, been achieved. New rela-
tionships have developed that previously would have been
unimaginable. Future changes in labor-management rela-
tions are more likely to be incremental than fundamental.
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CHAPTER XV

Public Services

Local governments provide services essential to daily living. Some services fulfill basic human needs
for food, shelter and medical care. Others provide an attractive environment and opportunities for recre-
ational and cultural activities. Since many public services are shared responsibilities among units of
government, local officials need to understand the organization, structure and interplay of various gov-

ernment units to achieve better delivery of services.

State Agency Operations

State agencies are the operating arm of state govern-
ment. By virtue of their many functions and services, state
agencies often are in close contact with local governments.
State agencies vary widely in terms of purpose, authority
and nature of services. Some agencies, such as the Of-
fice of the State Comptroller and the Office of Real Prop-
erty Services, have functions so extensively related to
basic local government operations that they are treated
in detail elsewhere in this Handbook. Others, like the
Department of Health, play highly significant roles in de-
termining how local governments provide certain services.
Programs of some agencies, such as the Departments of
Education, Environmental Conservation, Health, and
Motor Vehicles, often touch upon citizens as they go about
their daily affairs. Services of these agencies involve or
affect many individuals, have an enormous fiscal impact
and involve the exercise of authority over local govern-
ments that deliver these services. Other agencies, such
as the Departments of Labor and Transportation, affect
the public directly by channeling funds for local, state or
federal purposes.

Many agencies serve the public directly through the
exercise of regulatory authority. The Public Service Com-
mission, which regulates utility rates, has a role that is
almost exclusively regulatory. Many agencies provide
services directly to the public and to local governments.
Under Article 6-B of the Executive Law, the Department
of State is authorized to provide assistance to local gov-
ernments in the areas of coastal management, community
development, economic opportunity, fire protection,
intermunicipal cooperation, labor relations, legal assis-
tance, organization and management improvement, and
basic planning and zoning training. Other agencies and

departments are primarily service-oriented, and neither
regulate local activities nor administer major grant pro-
grams. Among these are the Office of General Services
and the State Insurance Department. Such agencies pro-
vide help to local governments largely in the form of tech-
nical assistance, informational materials, training, inspec-
tion services and/or legal advice.

Social Service and Public Health Programs

Child and Family Services

The Office of Children and Family Services (OCFS)
integrates services for children, youth, and families, and
vulnerable adult populations. The purposes of the OCFS
are to promote the development of its client population
and protect them from violence, neglect, abuse and aban-
donment. The OCFS regulates and inspects child care
providers and funds child care programs. It also: super-
vises and regulates Protective Services for Adults; in-
spects, supervises and monitors foster care agencies;
administers the State Adoption Service; and operates the
State Central Register for Child Abuse and Maltreatment.

The Commission for the Blind and Visually Handi-
capped within OCFS administers services to legally blind
citizens and assists eligible individuals with job training
and placement. OCFS also operates 42 juvenile resi-
dential facilities.

The OCFS works closely with municipalities, local so-
cial services districts and county youth bureaus to ensure
adequate youth development services. A plan for youth
development services is prepared through the county
comprehensive planning process. The county departments
of social services and New York City’s Administration
for Children Services administer local foster care pro-
grams and child welfare services.
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Programs for the Aging

The Office for the Aging plans and coordinates pro-
grams and services for more than three million New York-
erswho are at least 60 years of age. As a primary advo-
cate for older New Yorkers, the office is empowered to
review and comment on state agencies’ program policies
and legislative proposals that may have a significant im-
pact on the elderly. The office identifies issues and con-
cerns through its two advisory committees — the
Governor’s Advisory Committee on Aging and the Aging
Services Advisory Committee. In addition, the office con-
ducts public forums throughout the state.

The office operates a statewide toll-free Senior Citi-
zens Hot Line at 800-342-9871, which is staffed during
normal business hours. Hot Line staff provide informa-
tion, crisis intervention, problem solving assistance, and
maintain current county-by-county resource files for re-
ferral of services. Further information is made available
through the office’s websites, its quarterly newsletter, and
television programs that air on cable-access stations across
the state.

The Office for the Aging cooperates with and assists
local governments in developing and implementing local
programs. With the exception of grants-in-aid, through
which funds are appropriated by the Legislature to the
Office for contracts to public and private not-for-profit
agencies that provide a range of locally-determined ser-
vices for older New Yorkers, the office’s programs are
administered through 59 local offices for the aging. Pro-
grams include: Community Services for the Elderly Pro-
gram (CASE), which provides community-based, sup-
portive services to frail, low-income elderly who need
assistance to maintain their independence at home; Ex-
panded In-home Services for the Elderly Program
(EISEP), managed by local offices for the aging, which is
a uniform, statewide program of case management, non-
medical in-home services, respite and ancillary services
for the elderly who need long term care but are not eli-
gible for Medicaid; Supplemental Nutrition Assistance
Program (SNAP), which provides home-delivered meals
and other nutritional services to at-risk elderly; Retired
and Senior Volunteer Program (RSVP), which recruits
and places older adults and retirees in volunteer posi-
tions tailored to their talents, skills and interests; and Foster
Grandparent Program, which provides an opportunity for
low-income people aged 60 and over to provide com-
panionship and guidance to children with special or ex-
ceptional needs.

The Office for the Aging also administers statewide
plans under the federal Older Americans Act, including:

Title I11-B, which provides for advocacy, planning and
coordination of services including transportation, infor-
mation and referral outreach, in-home and legal services
to meet specific needs of the elderly; Title 111-C-1, which
provides for nutritious meals and other services to the
elderly and their spouses of any age, in congregate set-
tings; Title 111-C-2, which provides for nutritious meals
to the homebound elderly and their spouses of any age;
and Title V, which provides for part-time employment,
training and placement assistance for low-income indi-
viduals aged 55 and over.

Temporary and Disability Assistance

The Office of Temporary and Disability Assistance
(OTDA) promotes personal self-sufficiency through the
delivery of temporary assistance, disability assistance, and
the collection of child support. The OTDA is responsible
for providing policy, technical and systems support to the
state’s 58 social services districts. The OTDA provides
economic assistance to aged and disabled persons who
are unable to work and transitional support to public as-
sistance recipients while they are working toward self-
sufficiency. The Division for Disability Determinations
evaluates the medical eligibility of disability claimants for
the federal Supplemental Security Income (SSI) and
Social Security Disability Insurance. The OTDA’s pro-
grams include Family Assistance, Safety Net Assistance,
Supplemental Security Income, Food Stamps, Home
Energy Assistance (HEAP), Child Support Services,
Housing Services, and Refugee and Immigration Services.

The state is divided into 57 county and one city (New
York City) social services districts for purposes of pro-
viding public assistance and care. ACommissioner heads
each of the local social services districts. This official has
responsibility for administration of public assistance, medi-
cal assistance and social services, and must implement
the policies and programs that are formulated by the
OTDA, Department of Health (DOH), OCFS, Depart-
ment of Labor (DOL) and federal government. Each
Commissioner also supervises the expenditure of public
funds allocated to his or her district.

Community Services Block Grants

Created in 1981 by the federal Omnibus Budget Rec-
onciliation Act, this program was re-authorized by the
“Community Opportunities Accountability, and Training
and Educational Services Act of 1998 for the purposes
of reducing poverty, revitalizing low-income communi-
ties, and empowering low income families and individu-
als inrural and urban areas to become fully self-suffi-
cient. Federal funds are allocated to provide direct ser-
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vices, mobilize resources and organize community activi-
ties to assist low-income and poor individuals. Grantees
provide comprehensive services to help solve problems
that impede the achievement of self-sufficiency, secure
employment, attain an adequate education, maintain a
suitable living environment, and meet emergency needs.

Most of the Community Services Block Grant (CSBG)
funds allocated to New York are awarded as statutory
allocations to designated eligible entities, which include
community action agencies (CAAS) serving every county
in the state, and organizations serving migrant and sea-
sonal farm workers. Funds are also allocated to four In-
diantribes and tribal organizations. At the state level, funds
are set aside to be used by grantees in the event of a
disaster, and to provide professional development op-
portunities to the staff and board members of grantee
agencies. Under state and federal law, one-third of the
members of CAA boards of directors must be elected
local officials. The local government/CAA partnership is
strengthened by the direct appropriation of non-federal
funds to assist in the delivery of comprehensive human
services by CSBG grantees.

Public Health Programs

Shared Responsibilities. The state and local gov-
ernments share responsibility for public health. Two cit-
ies and 33 counties maintain full-time health agencies. In
the absence of a local health department, the district of-
fice of the State Department of Health (DOH) provides
appropriate services.

Regulatory Functions. The DOH oversees and regu-
lates all of New York’s residential health facilities, adult
homes, emergency medical services providers, managed-
care organizations, hospitals, diagnostic and treatment
centers (clinics), and home-care providers. The DOH’s
Office of Health Systems Management ensures that pro-
viders render services in accordance with state and fed-
eral standards. The office also reviews and certifies health-
provider applications to construct, renovate, add or de-
lete beds or services, and purchase major new equip-
ment. Other regulatory activities relate to the provision of
acceptable water, avoidance and/or elimination of envi-
ronmental health problems, and control of sanitation in
food establishments.

Direct Services. The DOH works closely with local
health and social services agencies to fund and assist with
avariety of direct services to families and individuals, in-
cluding programs related to communicable disease con-
trol, child health, nutrition, dental health, and handicapped
children.

Mental Hygiene Programs

Scope of Programs. The state’s mental hygiene pro-
grams are operated through two independent agencies:
the Office of Mental Health (OMH) and the Office of
Mental Retardation and Developmental Disabilities
(OMRDD). The OMH provides special care and treat-
ment to the mentally ill, both in state psychiatric centers
and incommunity-based facilities, and administers a num-
ber of programs directed toward those in correctional
facilities. The OMRDD provides services to more than
135,000 people with developmental disabilities in New
York State. While some services are provided directly
by the state, private not-for-profit agencies operate ap-
proximately two-thirds of the community living facilities
and nine-tenths of the adult day support for people with
developmental disabilities. This service system has
evolved from one which was institutionally-based to one
which is now community-based. All services are licensed
and regulated by OMRDD.

The Local Role. The Mental Hygiene Law encour-
ages local governments — specifically, counties and the
City of New York — to work with the state to develop a
local services program and to plan for citizens with men-
tal retardation and developmental disabilities. Local gov-
ernments develop a Local Governmental Plan, which is
produced as a collaborative effort among those involved
at the local level and then submitted to OMRDD for ap-
proval by the Commissioner.

Alcoholism and Substance Abuse Programs

The Office of Alcoholism and Substance Abuse Ser-
vices (OASAS) is responsible for licensing and evaluat-
ing service providers, and for advocating and implement-
ing policies and programs for the prevention, early inter-
vention, and treatment of alcoholism and substance abuse.
In cooperation with local governments, providers and
communities, OASAS works to ensure that a full range
of necessary and cost-effective services are provided for
addicted persons and those at risk of addiction.

The Federal Role. Federal funding is provided to
the State under the Substance Abuse Prevention and
Treatment (SAPT) Block Grant. Block grant funds are
made available to localities in accordance with OASAS
funding policies and procedures.

The State Role. OASAS directly operates 13 Ad-
diction Treatment Centers, which provide inpatient reha-
bilitation serves to approximately 7,000 patients annu-
ally. Italso licenses, regulates and funds over 1,200 pri-
vate, non-profit, local government and school district pre-
vention and treatment service providers.
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The Local Role. Local Governmental Units (LGU)
are responsible for assessing local needs and developing
necessary resources. Providers, counties, and the City
of New York develop Local Services Plans, which form
the basis for the office’s Comprehensive Five-Year Plan.

Community Development

Affordable Housing

Housing and Community Renewal. The Division
of Housing and Community Renewal’s (DHCR) mission
is to make New York a better place to live by supporting
community efforts to preserve and expand affordable
housing, home ownership and economic opportunities,
and by providing equal access to safe, decent and af-
fordable housing. The DHCR is responsible for the su-
pervision, maintenance and development of affordable
low and moderate-income housing. The Division performs
anumber of activities in fulfillment of this mission, includ-
ing: oversight regulation of the state’s public and pub-
licly-assisted rental housing; administration of housing
development and community preservation programs, in-
cluding state and federal grants and loans to housing de-
velopers to partially finance construction or renovation
of affordable housing; and administration of the rent regu-
lation process for more than one million rent-regulated
apartments in New York City and in municipalities in the
counties of Albany, Erie, Nassau, Rockland, Schenectady,
Rensselaer and Westchester that are subject to rent laws.

Housing Finance Agency. The New York State
Housing Finance Agency (HFA) was created as a public
benefit corporation in 1960, under Article 111 of the Pri-
vate Housing Finance Law, to finance low-income hous-
ing by raising funds through the issuance of municipal se-
curities and the making of mortgage loans to eligible bor-
rowers. In recent years, HFA has also financed federally
subsidized low-income housing developments. The
agency’s employees are specialists in real estate finance
and law, capital market financing, asset management, con-
struction and program development.

Housing Trust Fund. Chapter 67 of the Laws of 1985
created the Housing Trust Fund Corporation, a public
benefit corporation which administers the Low-Income
Housing Trust Fund (HTF) Program. The HTF Program
was established under Article X V111 of the Private Housing
Finance Law to help meet the critical need for decent
opportunities for low-income people. This program pro-
vides funding to eligible applicants to: construct low-in-
come housing; rehabilitate vacant or under utilized resi-
dential property; or to convert vacant non-residential

property to residential use for occupancy by low-income
homesteaders, tenants, tenant-cooperators, or condo-
minium owners.

Affordable Mortgages. The State of New York
Mortgage Agency (SONYMA) is a public benefit cor-
poration created by statute in 1970. The purpose of
SONYMA is to make mortgages available to low and
moderate income first-time buyers and to other qualify-
ing home buyers. Under its various programs, SONYMA
purchases new mortgages from participating lenders
across the state. Funds for SONYMA'’s low-interest
mortgages are derived primarily from the sale of tax-ex-
empt bonds, although some funding has come from the
sale of taxable bonds. Since its inception through Octo-
ber 31, 1998, SONYMA has issued approximately $9.7
billion in mortgages.

Municipal Housing. Through a special act of the State
Legislature, any city, village or town may create a hous-
ing authority. As of the end of the 1998 session, 186
municipal housing authorities have been created. Amu-
nicipal housing authority has the power to investigate liv-
ing conditions in the municipality and determine where
unsanitary or substandard housing conditions exist. The
authority may construct, improve or repair dwelling units
for persons of low income. In addition, an authority can
construct and revitalize stores, offices and recreational
facilities in a depressed neighborhood. A municipal au-
thority may undertake projects with funds obtained solely
from the sale of its bonds to private individuals, firms or
corporations, provided that the municipality approves the
project. Authorities may also receive assistance from the
state and federal government.

Appalachian Regional Development

The Appalachian Regional Commission (ARC) was
established by the Federal Appalachian Regional Devel-
opment Act of 1965, to improve the economy and qual-
ity of life in Appalachia. The program provides financial
and technical assistance to the region in order to: meet its
special problems; promote economic development; and
to establish a framework for joint federal and state ef-
forts toward providing the basic facilities essential to
growth, attacking common problems, and meeting com-
mon needs on a coordinated and concerted regional ba-
Sis.

New York State is one of the 13 states in the feder-
ally-defined Appalachian region, which also includes all
of West Virginia, and parts of Pennsylvania, Ohio, Mary-
land, Virginia, Kentucky, North Carolina, South Caro-
lina, Tennessee, Georgia, Alabama, and Mississippi. The
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Appalachian portion of New York State (“Appalachian
New York”), contains the following 14 counties: Allegany,
Broome, Cattaraugus, Chautauqua, Chemung,
Chenango, Cortland, Delaware, Otsego, Schoharie,
Schuyler, Steuben, Tioga, and Tompkins.

The Commission is formally comprised of the Gover-
nors of the Appalachian States and the Federal Co-Chair-
man, who is appointed by the President. The Secretary
of State serves as the Governor’s alternate. The Depart-
ment of State (DOS) is the official agent of the State of
New York responsible for administering the Appalachian
Program in New York State.

The ARC Strategic Plan for 2005-2010 identifies four
strategic goals to be implemented by ARC resources.
The specific goals are as follows: (1) incease job oppor-
tunities and per capitaincome in Appalachia to reach parity
with the nation; (2) strengthen the capacity of the people
of Appalachia to compete in the global economy; (3)
develop and improve Appalachia’s infrastructure to make
the region economically competitive; and (4) build the
Appalachian Development Highway System to reduce
Appalachia’s isolation. These strategies provide the key
state policy framework for investment of ARC resources
in Appalachian New York. All project proposals must
implement one of the state strategies developed for Area
Development resources or the Commission’s Regional
Initiatives. The New York State Department of State is
assisted in the development of projects by three Local
Development Districts in the Southern Tier (Southern Tier
East Regional Planning Development Board in
Binghamton, Southern Tier Central Regional Planning &
Development Board in Painted Post and Southern Tier
West Regional Planning & Development Board in
Salamanca) and cooperating State agencies. The New
York State Department of Transportation also adminis-
ters New York’s participation in the development of the
Appalachian Development Highway System (ADHS),
established by Congress as the centerpiece of ARC’s
economic and social development programs.

The Arts

Established in 1960, the New York State Council on
the Arts is a funding agency that supports activities of
non-profit organizations in the state and helps to bring
artistic performances and high quality programs to the
state’s residents. The Council invites non-profit organi-
zations that meet eligibility requirements to apply for lo-
cal assistance funds to provide cultural services to the
people through cultural services contracts. These services
cover a broad range of activities.

The State and Local Partnership Program (SLP) fos-
ters the growth and development of the arts and culture
atthe local level. SLP primarily supports multi-arts orga-
nizations that are committed to the long-term cultural de-
velopment of their communities or regions. Financial sup-
portis currently available in 16 program areas including
architecture, planning and design, arts in education, capital
projects, dance, electronic media and film, folk arts, lit-
erature, museum, music, theater and visual arts, and state
and local partnerships.

Business Development

The State Department of Economic Development/Em-
pire State Development (ESD) Corporation is dedicated
to creating jobs and encouraging prosperity by strength-
ening and supporting businesses in New York. The agency
maintains regional and international offices to provide one-
stop access to the state’s products and services for busi-
ness. Italso provides direct services ranging from finan-
cial incentives for joint ventures to technical expertise in
site selection and development. The agency works in
partnership with local governments and regional organi-
zations which desire to attract business.

The ESD assists local governments in establishing in-
dustrial development agencies. As the state’s primary
agency in the development of tourism, ESD works with
counties and their designees to administer a tourism
matching fund program. Funds appropriated by the State
Legislature for this program are apportioned to support
advertising for local and regional tourism.

State-local efforts to help distressed communities
achieve economic growth have been intensified under the
New York State Economic Development Zones Act,
Chapter 686 of the Laws of 1986. Empire State Devel-
opmentadministers this program in cooperation with other
agencies and participating counties, cities, towns and vil-
lages. Nineteen such zones may be designated over the
first three years of the program by the State Zone Desig-
nation Board, and provided with special incentives to spur
economic growth. The incentives offered include assis-
tance with financing and business permits, as well as vari-
ous tax and local incentives.

Campus and Institutional Housing

The Dormitory Authority is a public corporation es-
tablished in 1944 to finance and construct dormitories
for state teachers’ colleges. Its functions have since been
expanded to include design, financing and construction
project management services for a wide range of higher
education, healthcare and public-purpose facilities. The
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authority serves: the State University of New York; the
City University of New York; independent colleges and
universities; community colleges; special education
schools; court facilities for cities and counties; the State
Departments of Health and Education; the State Offices
of Mental Health, Mental Retardation and Developmen-
tal Disabilities and Alcoholism and Substance Abuse Ser-
vices; the New York City Health and Hospitals Corpo-
ration; long-term health care facilities; independent hos-
pitals, primary care facilities, diagnostic and treatment
centers, medical research centers; and public-purpose
institutions authorized by statute. The Dormitory Author-
ity is also authorized to provide tax-exempt equipment
leasing.

Coastal Management and Waterfront Revitalization

Administered by the Department of State with federal
and state funding, the New York State Coastal Manage-
ment Program guides and coordinates local, state and
federal development and preservation decisions for the
state’s 3,200 miles of coastline. Specific guidance is pro-
vided by the program’s coastal policies that address com-
munity and economic revitalization, natural resource pro-
tection and restoration, public access, and water quality.
Funding through the Environmental Protection Fund and
technical assistance are offered to help municipalities pre-
pare and implement Local Waterfront Revitalization Pro-
grams (LWRPs). Through LWRPs, municipalities may
refine and supplement state coastal policies to reflect lo-
cal conditions and needs. Chapter 366 of the Laws of
1986 extended the LWRP concept to inland waterways
in the state, including the Barge Canal System and major
lakes and rivers.

Community Development Block Grants

The Office for Small Cities administers the Commu-
nity Development Block Grant (CDBG) Program for the
State of New York. The NYS CDBG program provides
financial assistance to eligible cities, towns and villages
with populations under 50,000 and counties with an area
population under 200,000, in order to develop viable
communities by providing decent, affordable housing and
suitable living environments, and expanding economic
opportunities, principally for persons of low and moder-
ate income.

The state must ensure that not less than 70% of its
CDBG funds are used for activities that benefit low- and
moderate-income persons. The program objectives are
achieved by supporting activities or projects that benefit
low- and moderate-income families, create job opportu-

nities for low- and moderate-income persons, prevent or
eliminate slums or blight, or address a community devel-
opment need that poses a serious and imminent threat to
the health or welfare of the community.

The Office for Small Cities is a subsidiary public ben-
efit corporation of the New York State Housing Trust
Fund Corporation and a member of the team at the New
York State Division of Housing and Community Renewal.

Parks, Recreation and Historic Preservation

New Yorkers enjoy a rich heritage of parks and his-
toric and cultural resources that contribute to the quality
of their communities. The Office of Parks, Recreation
and Historic Preservation (OPRHP) is responsible for
developing and implementing statewide plans for the use
of recreational and historical assets. OPRHP coordinates
state and federal aid for parks, recreation and historic
preservation programs. It serves as the state’s liaison with
the federal government for matters relating to preserva-
tion provisions of the Federal Tax Reform Act of 1976
and the National Historic Preservation Act.

OPRHP administers three major pass programs al-
lowing discounts in the use of state park and recreational
facilities. In cooperation with local education systems,
OPRHP operates outdoor learning programs at parks in
most regions. It also administers state planning efforts for
the Urban Cultural Park Program and sponsors various
athletic programs including the Empire State Games, the
Games for the Physically Challenged, and the Senior
Games. In addition, OPRHP administers the State Navi-
gation Law and conducts the Marine and Recreational
\ehicles program. This effort includes the Law Enforce-
ment Subsidy, the Safety and Education Programs, and
the Marine Services Program. These programs provide
local law enforcement agencies with assistance in the
education and training of youths regarding boat and snow-
mobile safety, inspection of public facilities, and place-
ment of buoys in the state’s inland waterways.

Regional park, recreation and historic preservation
commissions advise the OPRHP Commissioner on the
promulgation of rules and regulations for park regions to
ensure they are consistent with state policies and regula-
tions. The State Council of Parks, Recreation and His-
toric Preservation aids the Commissioner by reviewing
and making recommendations on policy, budget and state
aid plans. The Council serves as the central advisory board
onall matters affecting parks, recreation and historic pres-
ervation. The State Board of Historic Preservation ad-
vises the Commissioner and the Council on policy mat-
ters affecting historic preservation and the historic sites
system and on priorities among historic preservation op-
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portunities. The Board also reviews and makes recom-
mendations to the Commissioner on the nomination of
properties to the National or State Registers.

At the local level, counties, cities, towns and villages
have concurrent powers to establish and maintain parks.
They may acquire and dedicate land for park and recre-
ational purposes and can utilize zoning powers to plan
and set aside land for park purposes to meet the needs
of local residents.

Weatherization Assistance

This federally funded program, administered in New
York by DHCR, funds the installation of energy conser-
vation measures to reduce the energy costs of low-in-
come families and individuals. It has been credited with
significantly reducing energy costs and increasing the health
and comfort of low-income participants. Funding is pro-
vided by the U.S. Department of Energy and the U.S.
Department of Health and Human Services. Under the
program, DHCR funds local sub-grantees under contract
to perform the work. These local sub-grantees, which
deliver services on a statewide basis, include community
action agencies, community-based organizations, coun-
ties, and Indian tribal organizations. Since the program
commenced in 1977, over 465,000 dwelling units in the
state have been weatherized.

Public Safety

Protection of life and property is one of the oldest func-
tions of local government. In New York State most of the
early municipal incorporations were little more than ef-
forts to provide fire and/or police services to built-up ar-
eas. Today, public safety represents the third largest ex-
pense of local government. Only education and social
services command a larger share of the local dollar.

Correctional Programs

Four state agencies share with local governments cer-
tain responsibilities for caring for offenders and restoring
them to society.

The Department of Correctional Services (DOC) is
primarily responsible for the confinement and rehabilita-
tion of approximately 63,000 inmates held at 69 correc-
tional facilities across New York State. More than 31,500
employees work behind prison walls to provide for the
safety and security of the system. The DOC also inter-
acts with communities, sending supervised work crews
out into the community for nearly two million hours each
year to perform public service projects for governments
and not-for-profit organizations. Staff is responsible for

the operation of an array of academic, vocational, drug
treatment and work programs designed to provide all
offenders with the basic skills they will need to function
as responsible and law-abiding citizens upon their release
from custody. The Department also operates a 900-bed
drug treatment campus that serves parole violators as well
as felons newly sentenced by the courts to a drug treat-
ment program.

The State Commission of Correction is charged with
general oversight responsibility for all prisons, jails and
lockups throughout the state. This mandate is aimed at
improving the administration of correctional facilities, and
the conditions that affect the lives and safety of inmates
and staff. The Commission consists of three members
appointed by the Governor. One member serves as
Chairperson, one serves as Chairperson of the Medical
Review Board, and the last serves as Chairperson of the
Citizens’ Policy and Complaint Review Council. The
Commission establishes minimum standards for care,
custody, treatment and supervision of all persons con-
fined in state and local correctional facilities. The Com-
mission also inspects facilities to ensure adherence to
these standards and handles grievances filed with respect
to the standards.

The Division of Probation and Correctional Alterna-
tives (DPCA) exercises general supervision over the ad-
ministration of local probation agencies and the use of
correctional alternative programs. The DPCA promotes
and facilitates probation and other community correc-
tions programs through funding and oversight. It admin-
isters a program of state aid funding for approved local
probation services and for municipalities and private non-
profit agencies that have approved alternative-to-incar-
ceration service plans that enable localities to maintain
inmates in local correctional facilities more efficiently. It
also funds designated demonstration and other special-
ized programs.

The State Director of Probation also adopts rules con-
cerning methods and procedures used in the administra-
tion of local probation services, and develops standards
for the operation of alternative-to-incarceration programs.
The Director also serves as the Chair of the State Proba-
tion Commission. The Commission members, appointed
by the Governor, provide advice and consultation to the
Director on all matters relating to probation.

The State Board of Parole, an administrative body
within the Division of Parole, is responsible for the re-
lease of certain prisoners in state correctional institutions.
The Division is responsible for community protection and
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offender risk control through the administration of parole
services.

Criminal Justice

The Division of Criminal Justice Services (DCJS) seeks
to increase the effectiveness and vitality of the criminal
justice system in New York State. The Division’s Identi-
fication and Criminal History Operation, a data bank of
criminal records, provide even the smallest department
with access to a massive record system. Through DCJS,
local police may also obtain criminal information from the
Federal Bureau of Investigation. The Division’s Bureau
for Municipal Police advises all municipal police agen-
cies in the state.

Emergency Medical Services

Both the public and private sectors provide pre-hos-
pital emergency medical services. In some cities, asingle
commercial ambulance service provides paramedic ser-
vices. In other cities, fire departments provide paramedic
services while commercial ambulance services provide
basic life support and transportation services. In small
communities and suburban and rural areas, ambulance
services are largely provided by volunteer organizations,
which are under the auspices of fire departments or dis-
tricts, independent squads or (in a few cases) hospitals.
\oluntary services are sometimes supported by fire or
special improvement district taxes, but more often rely
upon donations from the public and/or fees under con-
tract from local governments. All commercial and volun-
teer ambulance services must be certified by the State
Health Department. To receive certification, ambulance
services must meet specific training and equipment re-
quirements and quality assurance mandates.

Fire Protection

Firefighting service in New York State is provided
through a variety of municipal and intermunicipal arrange-
ments. About 20,000 full-time career firefighters and over
100,000 volunteer firefighters work in more than 1,800
fire protection/prevention organizations (federal, state, and
local) across the state.

In cities and villages, firefighting is commonly provided
by a municipal fire department, composed either of ca-
reer or volunteer firefighters, or acombination of the two.
In larger communities that utilize volunteers, the local de-
partment generally contains several independent fire com-
panies. Each has its own officers, buildings and appara-
tus. The fire chief is usually appointed by the local chief
executive upon nomination by members of the fire com-

pany. In instances where a village maintains no fire de-
partment, it contracts with a neighboring community or
fire district for fire protection services.

Unlike villages and cities, towns are not legally em-
powered to provide direct firefighting services. Gener-
ally, town boards create one or more fire districts or fire
protection districts to cover all or part of a town. A few
areas have no fire service protection. These arrangements
are more fully described in Chapters VII and IX. Al-
though towns do not directly provide firefighting services,
they do provide valuable fire protection services. Many
larger towns have a fire prevention and inspection staff.
Others, particularly those with a large number of fire dis-
tricts or fire protection districts, provide central dispatch-
ing and/or training facilities.

County Role. Counties, guided by their Fire Advi-
sory Boards, provide valuable services for fire protec-
tion, including radio communications systems, fire depart-
ment dispatch services and the maintenance of special-
ized firefighting equipment for departments within their
jurisdiction. Most counties have a fire coordinator, who
is a key link between state and local activities. Appointed
by the county’s legislative body, under section 225-a of
the County Law, the coordinator has the responsibility of
coordinating mutual aid responses by fire departments
within the county and of administering education and train-
ing programs.

State Role. The state, through the Department of
State’s Office of Fire Prevention and Control (OFPC),
directed by the State Fire Administrator, provides a broad
range of programs to assist entities that provide fire ser-
vices directly to the public. OFPC annually trains ap-
proximately 40,000 career and volunteer firefighters, other
emergency response personnel and government officials.
Training sites include the New York State Academy of
Fire Science in Montour Falls, the Academy’s Peekskill
Annex at Camp Smith, and local sites throughout the state.
OFPC implements statewide minimum training standards
for firefighters.

The OFPC provides fire and arson investigation ser-
vices to municipalities, assists in the stabilization/mitiga-
tion of hazardous materials spills, and works with fire de-
partments and other emergency response agencies to pre-
pare for responding to terrorist incidents. OFPC oper-
ates the Capital District Urban Technical Search and
Rescue Team which provides special, technical rescue
services to fire departments. The office mobilizes the State
Fire Mobilization and Mutual Aid Plan to cope with ma-
jor disasters and assumes the command function. Coor-
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dination of forest fire response is handled by the Division
of Forest Protection and Fire Management in the De-
partment of Environmental Conservation.

OFPC maintains the State Fire Reporting System and
the State Burn Injury Reporting System, through which
information relating to fire and arson prevention and con-
trol is collected, compiled and disseminated. The staff
conducts fire inspections of state office buildings, col-
leges and universities and other state facilities and en-
forces the Uniform Fire Prevention and Building Code.
OFPC developes and administers fire safety standards
for cigarettes and is responsible for the state wireless 911
system. The office provides fire safety education to the
public, schools, colleges, universities, and state employ-
ees, and assists fire departments, schools and commu-
nity groups in providing fire prevention, fire survival, burn
injury and accident prevention education.

Fire Boards and Commissions. The Fire Safety Ad-
visory Board, a 12 member unpaid body appointed by
the Governor, assists the Secretary of State and State
Fire Administrator in all aspects of fire protection and
legislation. A 15 member Arson Board has been estab-
lished to advise and assist the Secretary of State and State
Fire Administrator on arson problems. The New York
State Emergency Services Revolving Loan Board reviews
and makes recommendations to the Secretary of State
for low-interest loans to municipalities and fire districts
that meet specific criteria.

The Fire Fighting and Code Enforcement Personnel
Standards and Education Commission recommends train-
ing standards to the Governor which establishes mini-
mum qualifications for firefighters and code enforcement
personnel. The Commission consists of the Secretary of
State, State Fire Administrator, and five members ap-
pointed by the Governor with the consent of the Senate.

The 16 member Emergency Services Council, com-
prised of representatives from the emergency services,
law enforcement, the State Fire Administrator and key
State agencies is charged with developing and coordi-
nating state emergency services, recommending emer-
gency services policy and eliminating duplication of ef-
forts with the emergency services community. The New
York State 911 Board, comprised of 13 members and
chaired by the Secretary of State, has been given the job
of assisting the counties of New York State in providing
the best possible 911 service to its residents.

Building Code Administration and Enforcement.
The New York State Uniform Fire Prevention and Build-
ing Code (Uniform Code), which became effective Janu-

ary 1, 1984, superseded all existing local fire and build-
ing codes except in New York City, which was permitted
to retain its own code. Municipalities may, however, adopt
and enforce more stringent local provisions with State
approval.

Except ina minority of municipalities, administration
and enforcement of the Uniform Code is carried out di-
rectly by local governments through local laws, and in
accordance with minimum standards promulgated by the
Secretary of State. Those municipalities must enforce the
Code through locally-appointed officers, although sup-
port services may be contracted out to private organiza-
tions. Some municipalities have entered into cooperative
agreements with other municipalities under Article 5-G
of the General Municipal Law. Such a pooling of re-
sources has been especially attractive to municipalities in
rural areas. Amunicipality or a county may choose not to
enforce the Uniform Code by enacting a local law pro-
viding that it will “opt out” of enforcement. Responsibility
for enforcement is then automatically transferred to the
county, or, where the county has “opted out,” to the State.

The Department of State’s Division of Code Enforce-
ment and Administration is charged with administration
of the Uniform Code in relation to local governments,
state agencies and the public. Effective July 13, 1996,
additional responsibilities were transferred to the Depart-
ment of State from the Division of Housing and Commu-
nity Renewal, including interpreting the Uniform Code;
providing staff to the Code Council; overseeinga HUD
sponsored mobile home oversight and complaint program;
certifying manufacturers, retailers, installers and mechan-
ics of manufactured housing (effective 7-1-06), including
warranty seal placement by manufacturers and installers
(effective 1-1-06); approving modular home construc-
tion plans as well as non-residential building construction
plans (effective 1-1-03), and maintaining a third party
plant inspection program, issuing Certificates of Accept-
ability for construction materials, methods and devices,
and performing other associated functions. Effective Janu-
ary 1, 1999, the Department assumed responsibility for
the State Energy Conservation Construction Code.

The Department has 11 regional field service offices
providing technical assistance and coordinating variance
requests with local government officials. Through its re-
gional field service offices, the Department of State con-
ducts reviews of local code enforcement programs and
administers a complaint resolution program. The regional
field service offices employ state code enforcement of-
ficers in municipalities or counties where the state has
code enforcement responsibility. Municipalities and coun-
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ties may regain their local enforcement authority by re-
pealing their opt-out enactment. The Secretary of State
isalso empowered to investigate local administration and
enforcement of the code and take remedial actions as
warranted.

Responsibility for formulating and amending the Uni-
form Code rests with the State Fire Prevention and Build-
ing Code Council, a 17 member body chaired by the
Secretary of State, and composed of the State Fire Ad-
ministrator, Commissioner of Health, Commissioner of
Labor and 13 members appointed by the Governor (7
with the consent of the Senate). In 2001, the Code Council
recommended adoption of the: Residential Code, Build-
ing Code, Plumbing Code, Mechanical Code, Fuel Gas
Code, Fire Code, Property Maintenance Code and En-
ergy Code as published by the International Conference
of Building Officials with modifications for New York
State. These codes were effective January 1, 2003.

The Department of State’s Educational Services Unit
provides a statewide code enforcement training program,
having as its priority the basic training and continuing edu-
cation of code enforcement officers. The Department’s
services are available to elected and appointed officials,
the general public, contractors, architects, engineers, and
manufacturers.

Emergency Management

An integrated emergency management system is the
legal responsibility of the state and local governments,
pursuant to Article 2-B of the Executive Law and the
New York State Defense Emergency Act.

The State Role. The State Disaster Preparedness
Commission, through the New York State Emergency
Management Office (SEMO), is responsible for coordi-
nating and implementing emergency management pro-
grams, financial assistance and work plans at the state
and local levels of government. This includes provisions
for hazard identification and analysis, coordination and
conduct of emergency and disaster management training
programs, comprehensive emergency management plan-
ning, and statewide communications and warning systems.

The Local Role. The responsibility for disaster pre-
paredness rests with the chief executive of each county,
city, town and village. Every county, city, town and vil-
lage should develop comprehensive emergency manage-
ment plans. In the event of a disaster or emergency, the
local chief executive may declare a local state of emer-
gency, which permits the use of wide-ranging emergency
powers as long as the proper procedures are followed to
govern their invocation. Alocal chief executive may also

request that the Governor declare a state disaster emer-
gency, which would result in implementation of the State
Comprehensive Emergency Management Plan to sup-
port county response and recovery operations. Before
such arequest is made, all county resources must be fully
involved with the disaster and considered insufficient to
cope with it. Cities, towns and villages should first re-
quest aid from their counties before approaching the state.

Police Services

Over 400 separate county, city, town and village po-
lice agencies share responsibility for the enforcement of
state and local laws in New York. These agencies range
in size from New York City’s Department, with over
37,000 sworn officers, to 11 agencies with only one or
two part-time police officers. Communities in New York
State employ over 55,000 full-time and over 1,800 part-
time municipal police personnel at a cost of almost five
billion dollars annually.

State Police. Executive Law established the Division
of State Police on April 11, 1917. The agency’s vision is
to continue a tradition of service, through its mission to
protect, serve and defend the people of New York State
while preserving the rights and dignity of all. Its sworn
officers strive to preserve peace, protect life and prop-
erty, detect crime, enforce laws and arrest violators.

New York State is geographically divided into 10
troops, plus a troop dedicated exclusively to the New
York State Thruway. Each troop is further broken into
zones that contain stations and satellite offices. The uni-
formed trooper is the field officer who promotes safety
and security, enforces laws, conducts investigations, and
fosters relationships with the community and its citizens.
The Bureau of Criminal Investigation (BCI) and associ-
ated special units provide investigative services. These
special units include the Special Investigations Unit (SIU),
Violent Felony Warrant Squad (VFW), Gun Investiga-
tions Unit (GIU), Office of Counter-Terrorism (OCT),
Internet Crimes Unit, Drug Enforcement Task Force
(DETF), Community Narcotics Enforcement Team
(CNET), and Casino/Gaming Unit.

Numerous specialized and support units assist with
unique abilities and investigative techniques. They include
the Canine Unit, Marine Unit, SCUBA Unit, Bomb Dis-
posal Unit (BDU), Contaminated Crime Scene Emer-
gency Response Team (CCSERT), Aviation, and Mobil
Response Team (MRT). The State Police also provides
community based and public service programs through
our Schools and Community Outreach Unit, and with
School Resource Officers.
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State Police Troopers and Investigators work closely
with local, state, and federal agencies to provide the best
possible police services to the citizens of New York State.
Other law enforcement agencies often call upon the State
Police for assistance and to provide investigative and tech-
nical resources. One such resource is the state-of-the-
art Forensics Investigation Center (FIC), one of the most
scientifically advanced forensic law enforcement labora-
tories in the world.

Environmental Protection

Conservation Councils and Boards

Many counties, cities, towns and villages have estab-
lished advisory councils or conservation boards under
Aurticle 12-F of the General Municipal Law to help pro-
tect and manage local environmental and scenic resources.
These agencies provide a focus for local environmental
overview and advocacy and perform functions assigned
by their local legislative bodies, including environmental
education, review of development proposals, technical
assistance to other agencies and sponsorship of improve-
ment projects. The Department of Environmental Con-
servation (DEC) provides technical assistance to county
environmental management councils and municipal con-
servation advisory councils and commissions.

Environmental Facilities

The Environmental Facilities Corporation (EFC) isa
public benefit corporation that promotes environmental
quality by providing low-cost capital and expert techni-
cal assistance to municipalities, businesses and state agen-
cies for environmental projects throughout New York
State. Its purpose is to help public and private entities
comply with federal and state environmental requirements.

The EFC oversees several major programs designed
to promote environmental quality at an affordable cost.
The EFC currently has two Revolving Loan Funds. The
Clean Water State Revolving Loan Fund is used to make
low-interest loans to municipalities to help pay for water
pollution control facilities, such as wastewater treatment
plants, and for water quality remediation measures asso-
ciated with landfill closures. The Drinking Water State
Revolving Loan Fund is operated jointly by the EFC and
the Department of Health to provide low-interest loans
to public and private water systems to undertake needed
drinking water infrastructure improvements. Grants are
available for drinking water projects in communities fac-
ing financial hardship.

The Technical Advisory Services program helps busi-
ness and government understand and comply with state

environmental requirements, and provides services for
protecting the New York City Watershed and helping small
businesses comply with air pollution standards. The In-
dustrial Finance Program provides low-cost loans to pri-
vate entities seeking to borrow for capital facilities that
deal with solid waste, sewage treatment, drinking water,
limited hazardous waste disposal and site remediation.
The Financial Assistance to Business program helps busi-
nesses comply with air and water quality environmental
regulations and provides grants to small businesses for
specific pollution control or prevention projects.

Flood Control and Water Resources

Much of early New York developed around water-
ways, with the result that some 1,400 communities are
either wholly or partially in areas subject to a significant
flood hazard. These communities seek to mitigate that
hazard through such strategies as implementation of flood-
plain regulations, construction of flood control structures,
and participation in: local flood warning systems, flood
preparedness plans and in the National Flood Insurance
Program. The latter is available to property owners and
tenants in communities that regulate the use of their flood-
plains.

The DEC assists localities with these activities, helps
obtain funds for flood control measures, coordinates the
National Flood Insurance Program and works with the
State Emergency Management Office to help communi-
ties prepare for flood emergencies. The Department also
helps local governments develop small watershed pro-
tection projects, and plan and implement strategies to
protect, develop and use local water resources.

Forest Resources

Many local governments have significant rural and/or
urban forest resources to protect and manage. The DEC
provides technical assistance for the establishment and
management of county forests, watershed forestry de-
velopment, parks, and street tree programs. As many rural
volunteer fire companies must protect forest resources in
their jurisdictions, DEC also provides technical assistance
and training in the control of forest, brush and grass fires
and helps these rural companies obtain small federal grants
for rural fire protection. The forest tax program, adminis-
tered under section 480-a of the Real Property Tax Law,
authorizes DEC to approve forestry management pro-
grams undertaken by private landowners who thereby
become eligible for lower property tax assessments.
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Hazardous Wastes

With the help of local health and environmental agen-
cies, DEC has identified more than 1,600 sites where
hazardous wastes may have been improperly disposed
of in the past. When an inactive hazardous waste dis-
posal site is determined to pose a significant threat to
public health or the environment, action is required. If no
responsible party can be identified, the DEC seeks fed-
eral or State Superfund assistance for site investigation
and remediation.

The DEC also manages portions of the Clean Water/
Clean Air Bond Act Fund, providing reimbursement grants
to municipalities for the investigation and remediation of
contaminated sites. In addition, New York’s Voluntary
Cleanup Program encourages volunteers to use private
funds to clean up sites to specified levels in exchange for
arelease from state liability for the work done.

Treatment, storage and disposal of more than one mil-
lion tons of hazardous waste, which is generated each
year by New York industries, is controlled by stringent
state and federal regulations. The DEC enforces these
controls, and studies the possible need for environmen-
tally sound disposal of future hazardous wastes. Com-
munities are involved in the search for suitable sites and
in planning for possible facilities.

Natural Resources Programs

New Yorkers enjoy an abundance of natural resources,
including the majestic Adirondack and Catskill mountains,
a3,200-mile coastline, thousands of square miles of public
and private forest lands, immense surface and ground
water resources and a wide variety of wildlife and min-
eral resources. Primary responsibility for protecting and
managing the state’s natural resources rests with the DEC,
but some of that responsibility is shared with other state
agencies and local governments. The Department of
State’s Coastal Management Program has already been
discussed in this Chapter. Other programs are discussed
below.

Oil Spill Prevention and Control

Legislation passed in 1977 provides for the licensing
of major petroleum facilities and the collection of fees to
establish a fund, now known as the Environmental Pro-
tection and Spill Compensation Fund. The DEC is des-
ignated as the administering agency to investigate and clean
up oil spills. The Department establishes environmental
priorities and provides advice on cleanup activities. All
spills must be reported to DEC, and may be reported via
a special hotline. The spiller is responsible for cleanup.

When the spiller is unknown, or uncooperative, the De-
partment initiates and implements cleanup activities through
a series of standby contracts with recognized firms. The
DEC may also use the Emergency Oil Spill Network that
includes units of state and local government. The spill com-
pensation fund, which is administered by the State
Comptroller’s Office, reimburses the costs incurred by
cleanup activities that are directed by DEC.

SEQRA

The State Environmental Quality ReviewAct (SEQRA)
requires state and local governments to determine whether
or not certain proposed actions may have any significant
adverse impacts on the environment and seeks to miti-
gate such impacts. The DEC provides technical assis-
tance to municipalities in the administration of this law.
The procedures for SEQRA review are spelled out briefly
in Chapter XVI.

Solid Waste Management

Solid waste management is administered in New York
through “planning units,” as defined in the Environmental
Conservation Law. “Solid waste” generally refers to gar-
bage, refuse, sludge and other discarded materials re-
sulting from industrial, commercial, mining or agricultural
operations, and from residential and other community
activities. A“planning unit” is a county or group of coun-
ties acting jointly, a local government agency or authority
established by law for the purpose of managing solid
waste, or two or more municipalities that have been de-
termined by the DEC to be capable of implementing a
regional solid waste management program. Plans are
developed to promote an integrated system that provides
for or considers the management of all solid waste gen-
erated within the planning unit and embodies sound prin-
ciples of solid waste management, natural resource con-
servation, energy production and employment creation.

Local governments are responsible for implementing
integrated planning at the local level, adopting local laws
and ordinances requiring source separation for materials
for which there are economic markets, implementing sepa-
ration, collection, recycling, transportation, storage and
disposal, and promoting reduction, reuse and recycling.
Local governments can also zone to permit or prohibit
the siting of solid waste facilities in their communities.
Towns have independent authority under sections 130
and 136 of the Town Law, to regulate solid waste trans-
fer stations. The DEC provides policy direction, techni-
cal assistance and long-range planning, and regulatory
oversight.
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Water and Wastewater Services

Water and sewerage services have long been avail-
able in urbanized areas and are also available in many
suburban areas. The extension of these facilities has ma-
jor impacts on the extent and direction of development.

Localities utilize several organizational mechanisms to
provide sewerage and water services. The most preva-
lent are the municipal water or sewer departments in cit-
ies and villages and the water or sewer districts in towns.
Most cities and many villages have developed their own
sources of water supply and have constructed sewage
treatment plants. While some town districts have devel-
oped these capital facilities, many purchase the services
from adjoining localities. Town districts frequently pur-
chase water or sewage treatment services as a part of a
growing regionalization of such services.

State and federal grant requirements often dictate
intermunicipal action regarding sewerage. County sewer
districts frequently provide major capital facilities for multi-
municipal sewage treatment projects. The creation of
county districts and other intermunicipal arrangements
allow for the use of sophisticated techniques, often at
considerably lower unit costs than could be obtained by
anumber of smaller, independent facilities.

In addition to county districts, local governments have
occasionally established authorities to provide water or
sewage service over a wide area. An example is the
Monroe County Water Authority, which serves a large
area around the city of Rochester.

In some areas the private sector plays a large role in
the delivery of water and sewage service. Even inan ur-
ban area such as New York City, the Borough of Queens
is served by a private water company. In a number of
suburban developments, the developer often creates small
water or sewage companies. Towns or villages control
the rates that private companies charge for sewage ser-
vice. The State Public Service Commission regulates the
price that private water firms charge for their services.

The State plays arole in the regulation of municipal
water and sewer agencies. The Department of Health
enforces water supply standards and the Department of
Environmental Conservation enforces sewage treatment
standards. Both departments, through the use of aid pro-
grams, strongly encourage intermunicipal approaches to
water and sewage services.

Transportation
Aviation
Many counties, cities, towns and villages in New York
State own and operate airports that provide a variety of

air services to their communities. The Department of
Transportation (DOT) coordinates the state’s overall avia-
tion improvement program with local communities. In
addition to providing state funds for capital improvements
to local airports and aviation facilities, DOT provides
guidance and assistance to local communities seeking to
obtain federal aid for airport improvements.

Mass Transit

The DOT is concerned with ensuring the provision of
public transportation at a reasonable cost, while conserv-
ing energy and attending to the needs of such groups as
commuters, the elderly, young people, the needy and the
disabled. The DOT’s role in local public mass transit ac-
tivities encompasses short-range mass transit planning,
as well as the provision of state aid for capital and oper-
ating costs to local governments and other entities oper-
ating local transit service.

Railroads

The DOT has general statutory authority over all rail-
roads, except the Metropolitan Transportation Authority
(MTA). The DOT Commissioner is empowered to ex-
amine railroad facilities and operations, and to order com-
pliance with the Railroad Law.

Municipalities that have jurisdiction over a highway may
petition the DOT Commissioner for the replacement or
reconstruction of an existing bridge that separates a non-
state public highway and a railroad. If the DOT deter-
mines that the bridge should be replaced or reconstructed,
plans are developed, a contract is prepared, and costs
are shared on a percentage basis.

The Transportation Law permits the governing body
of any municipality in which a highway- railroad at grade-
crossing is located to petition the DOT Commissioner to
institute procedures for the elimination of the crossing at
grade. Ifthe DOT determines that the crossing should be
eliminated, plans are developed, a contract is prepared,
and the state bears all costs. Localities also may apply to
the DOT for funding from the federal Active Grade Cross-
ing Improvement Program. This program identifies
projects for grade-crossing safety improvements, including
the installation of flashing lights, protective gates and
smoother, more reliable crossing surfaces. Since 1974,
over 500 grade-crossing sites in need of improvement
have been identified, and approximately half have been
improved.

State Programs

As of the printing of this publication, the state trans-
portation network includes: a state and local highway
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system which annually handles over 100 billion vehicle
miles, encompassing over 110,000 miles and 17,000
bridges; a 5,000-mile rail network over which 42 million
tons of equipment, raw materials, manufactured goods
and produce are shipped each year; a 524-mile canal
system; 456 public and private aviation facilities through
which more than 31 million people travel each year; five
major ports, which annually handle 50 million tons of
freight; and over 130 public transit operators, serving over
5.2 million passengers each day.

The DOT focuses on the state’s growing transporta-
tion needs and is responsible for developing and coordi-
nating statewide transportation policy. To carry out that
responsibility, the DOT develops strategic transportation
plans to enhance the state’s economy, preserve the trans-
portation infrastructure and ensure basic personal mobil-
ity for New Yorkers. It coordinates this planning activity
with those of federal, state and local entities, and other
organizations.

The DOT coordinates and assists with the develop-
ment and operation of transportation facilities and ser-
vices, and plans for the development of commuter and
general transportation facilities. It also administers public
safety and regulatory programs for rail and motor carri-
ers in intrastate commerce, and oversees the safe opera-
tion of bus lines and commuter rail and subway systems
that are subsidized by state funds.

The DOT certifies municipal applications for the state
funding of local highway improvements under the Con-
solidated Local Street and Highway Improvement Pro-
gram (CHIPS), and coordinates with Metropolitan Plan-
ning Organizations (MPOs) to administer the federally-
funded Safe, Accountable, Flexible, and Efficient Trans-
portation Equity Act: A Legacy for Users (SAFETEA-
LU), which was enacted in 2005. There are currently 13
MPOs across the state. Each is responsible for develop-
ing, in cooperation with the State and affected transit
operators, a long-range transportation plan and a Trans-
portation Improvement Program (TIP) for its area.

Metropolitan Planning Organizations

By federal law, a Metropolitan Planning Organization
(MPOQ) is designated by the governor for every urban
area with at least 50,000 residents. The MPO devises
solutions to regional transportation problems, which in-
volves addressing other important issues such as land use,
air quality, energy, economic development and commerce.
To dothis, the MPO develops a long range regional trans-
portation plan. The MPO also maintains a short-range
program of projects to fund with federal transportation

money. For these activities and many others, it is the duty
of the MPO to engage as many stakeholders, including
the general public, as possible in the planning process.
By creating a vision for the region in the Plan and by
identifying projects and investments that help achieve that
vision, the MPO ensures that scarce public funds are spent
to move the region toward its planning goals. Each MPO
also offers a variety of technical assistance opportunities
to the communities they serve.

SAFETEA-LU was enacted in August 2005. Like pre-
ceding federal transportation legislation, SAFETEA-LU
underscores the importance of a participatory, integrated,
regional transportation planning process and re-affirms
the MPO’s central role in the process. SAFETEA-LU
also adds some new areas of emphasis, including: the
importance of security in transportation planning; the link-
age between transportation and economic development;
and the need for efficient system management and op-
erations.

In New York State, the thirteen MPOs are:

Adirondack/Glens Falls Transportation Council

*  Binghamton Metropolitan Transportation Council

» Capital District Transportation Committee

*  Elmira-Chemung Transportation Council

»  Genessee Transportation Council

» Greater Buffalo-Niagara Regional Transportation
Council

» Herkimer-Oneida Counties Transportation Study
* Ithaca-Tompkins County Transportation Council
»  Orange County Transportation Council

* New York Metropolitan Transportation Council

* Poughkeepsie-Dutchess County Transportation
Council

»  Syracuse Metropolitan Transportation Council
» Ulster County Transportation Council

Streets and Highways

The state has responsibility for the state and interstate
highway systems. It does not, however, maintain those
portions of state highways within cities. Within towns, state
highways are a state responsibility, although counties and
towns may provide snow and ice control under contract.

County governments maintain a county road system
that is designated by the county’s legislative body. Like
the state, counties do not maintain roadways within cit-
ies. The degree to which counties actually perform main-
tenance on the county road system varies. Some coun-
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ties maintain large and well-equipped maintenance orga-
nizations and perform most of the needed work. Others
maintain only a small work force and contract with towns
for much of the maintenance.

New York State Canal Corporation

The New York State Canal Corporation is respon-
sible for the oversight of four historic waterways: the Erie,
the Champlain, the Oswego and the Cayuga-Seneca Ca-
nals. Spanning 524 miles across New York State, these
canals link the Hudson River, Lake Champlain, Lake
Ontario, the Finger Lakes, and the Niagara River with
communities rich in history and culture.

To date the Canal Corporation, in conjunction with
other state agencies, has helped implement over $250
million dollars in local projects along the Canal system,
including $13 million for 7 Canal harbors. In addition,
$18 million has been invested for 24 Canal trail projects,
including 107 miles of construction, under the Canal Re-
vitalization Program.

A new vison for the future of the Canal System was
unveiled in May 2005. It calls for establishing an Erie
Canal Greenway and, ultimately, an Empire State
Greenway, connecting the Niagara, Erie and Hudson River
Greenways. The Greenway, which will comprise one of
the largest Greenways in the nation, is being developed
under the auspices of the Canal Corporation to partner
with local communities and assist them in grassroots plan-
ning that balances their economic and environmental re-
sources.

Consumer Protection Services

New York State and its local governments work to-
gether to protect consumers from questionable or illegal
practices in certain businesses and occupations. Many
state agencies which have regulatory responsibilities op-
erate consumer protection programs to assist citizens and
local officials.

Coordination of consumer protection at the state level
is provided by the Consumer Protection Board. At the
local level, many counties and some cities, towns and
villages have established agencies for consumer protec-
tion. These local agencies look to the State Consumer
Protection Board for support. The Board is empowered
to conduct investigations, receive and refer consumer com-
plaints, intervene in proceedings before the Public Ser-
vice Commission and other agencies, and coordinate the
consumer protection activities of state agencies. In addi-
tion, the Board recommends new legislation for consumer
protection, initiates and encourages consumer protection

programs, conducts outreach activities, surveys signifi-
cant consumer issues and distributes publications on con-
sumer matters, including the New York State Consumer
Law Help Manual.

Among state agencies’ consumer protection programs
are the following:

The Department of Agriculture and Markets, in coop-
eration with county and city officials, enforces the law
relating to weights and measures.

In 1995, the Public Service Commission (PSC) took
over regulatory authority of cable television from the
former Cable TV Commission. The PSC responds to
complaints by cable television consumers, and provides
information and technical assistance to local officials con-
cerning cable television franchise questions. Cities, towns
and villages have the responsibility of granting franchises
to cable television companies and monitoring their op-
erations, but the PSC sets standards and provides assis-
tance to local franchising authorities. The PSC also regu-
lates other modes of communications as well as electric,
gas and water utilities. It operates a consumer outreach
and education program, and responds to consumer com-
plaints concerning the regulated entities.

The State Board of Regents and State Education De-
partment license and/or regulate practitioners ina num-
ber of professions, including architecture, dentistry, engi-
neering, land surveying, medicine, nursing, occupational
therapy, optometry, pharmacy, physical therapy, psychol-
ogy, public accountancy, social work, speech pathology
and veterinary medicine. Regulation is carried out through
the Office of Professional Discipline and the respective
licensing boards. Regulation of physicians and their as-
sistants is carried out jointly with the State Health De-
partment.

The Department of Health regulates the delivery of
health care by institutions and individual providers, and
responds to consumer complaints. Its Professional Medi-
cal Conduct Unit investigates complaints about physicians
and their assistants.

The Insurance Department licenses and regulates in-
surers, agents, brokers, bail bondsmen, adjusters and oth-
ers. Its Consumer Services Bureau responds to consumer
questions and complaints.

The Office of the Attorney General offers, through its
Consumer Frauds and Protection Bureau, help for con-
sumers in the form of public education and mediation, as
well as legal action in cases of repeated fraud. The Attor-
ney General prosecutes criminal violations by licensed or
registered professionals, fraudulent sales of stocks and
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securities, frauds against consumers, and monopolies in
restraint of trade. Major charities which solicit in the state
are registered by the Attorney General’s Charities Bu-
reau.

The Department of State licenses and/or regulates cer-
tain nonprofessional businesses and occupations. Its Di-
vision of Licensing Services regulates armored car carri-
ersand guards, barbers, estheticians, natural hair stylists,
cosmetologists, waxing practitioners, nail specialists, bed-
ding manufacturers, coin processors, hearing aid dispens-
ers and dealers, notaries public, private investigators,
watch, guard and patrol agencies, real estate brokers and
salespersons, and apartment information vendors. Its
Division of Cemeteries regulates non-sectarian cemeter-
ies as well as pet cemeteries.

Labor and Working Conditions

The Department of Labor ensures the safety and health
of all public and many private employees in the work-
place, and administers unemployment assistance pro-
grams. The Department also serves as the principal source
of labor market information in the state, including current
and predicted economic trends affecting the state’s
economy. The Department also enforces state labor laws
and federal laws relating to working conditions and com-
pensation.

The Division of Employment Services administers job
placement assistance, skill assessment and career coun-
seling services. Local and state agencies and not-for-profit
organizations are encouraged by the Division to co-lo-
cate and coordinate services provided by on-site staff
assistance to customers. The Unemployment Insurance
Division provides unemployment insurance benefits, which
are funded by a tax paid by employers.

The Department administers the worker protection pro-
visions of the State Labor Law. The Labor Standards
Division administers the provisions of the Labor Law
concerning minimum wage, hours of work, child labor,
payment of wages and wage supplements, industrial
homework, farm labor and the apparel industry. The Di-
vision of Safety and Health enforces occupational safety
and health standards for employees of the state and local
governments. The Bureau of Public Work enforces the
payment of prevailing wages and supplements on public
construction projects and building service contracts. The
Welfare-to-Work Division oversees state and local pro-
grams under the Temporary Assistance for Needy Fami-
lies program (TANF), the Food Stamp Employment and
Training program (FEST), the Welfare-to-Work Block
Grant program and the Safety Net program. Oversight

includes policy development, technical assistance to lo-
cal social services districts and provider agencies, con-
tract reporting and monitoring, program oversight of state
level programs and supervision of local social services
districts. The Workforce Development and Training Di-
vision administer federal and state funds for programs
that offer employment and training services.

Other Services

State-local partnerships are also involved in the fol-
lowing services and programs areas:

The Office of Advocate for the Disabled works with
local governments to ensure that the state’s estimated 2.5
million disabled citizens have access to public services
and equal opportunity. The Office, established by Ex-
ecutive Order and given a legislative base by Chapter
718 of the Laws of 1982, provides technical assistance
and information to help local governments, service pro-
viders and others to integrate disabled residents into all
facets of community life. The Office also keeps the Gov-
ernor, Legislature, and state agencies informed about the
needs of the disabled, promotes cooperative efforts to
develop employment opportunities, helps develop inno-
vative strategies to meet special needs, and operates an
information and referral service.

Local governments control dogs pursuant to a combi-
nation of state and local laws and in accordance with
regulations of the Department of Agriculture and Mar-
kets, which maintains a master list of licensed dogs. The
Department also promulgates and maintains a uniform
code of weights and measures for use in commerce
throughout the state.

Counties, cities, towns and villages are authorized to
establish commissions on human rights, and many have
done so. They work closely with the State Division of
Human Rights in eliminating and preventing discrimina-
tion based on race, creed, color, national origin, sex, age,
disability, marital status, or arrest and/or conviction
record; in credit transactions, employment, housing and
public accommodations.

The New York State Energy Research and Develop-
mentAuthority (NYSERDA) develops innovative energy-
efficient technologies to help enhance environmental qual-
ity. The Authority assists businesses, residents, munici-
palities and institutions in becoming more energy-efficient
by investing funds into cost effective energy efficiency
deployment strategies, renewable energy sources and
clean-fuel technologies.

The State Department of Motor Vehicles (DMV)
shares responsibility with county clerks for the issuance
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of drivers’ licenses and registration of motor vehicles.
Under the \ehicle and Traffic Law, cities, towns and vil-
lages are required to issue handicapped parking permits
to eligible individuals. The DMV also registers and regu-
lates motor vehicle repair shops. Its Division of \ehicle
Safety Services responds to consumer complaints.

The Future

An interlocking network of federal, state and local par-
ticipation exists in the provision of governmental services.
More and more local governments are seeking better ways
to perform the essential services for which they have pri-

mary responsibility. They are exploring available alterna-
tives with a view toward decreasing waste, increasing
efficiency, and avoiding overlap or duplication of services.
Local governments should continually examine their tra-
ditional methods of carrying out their responsibilities in
order to constantly improve, and reduce the cost of, the
delivery of services to citizens.
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CHAPTER XVI

Land Use Planning and Regulation

One of the most powerful tools in the local government arsenal is the power to regulate the physical
development of the municipality. This power is exercised through a variety of available authorizations
and regulatory mechanisms. Through control of land use and development, each community is able to
develop and display the most desirable physical features of the community.

The Police Power

Police power is the power that government has to pro-
vide for public order, peace, health, safety, morals and
general welfare. It resides in the sovereign state, but may
be delegated by the state to its municipalities. Land use
controls are an exercise of the police power long recog-
nized by the United States Supreme Court. In New York,
the power to control land use is granted to each munici-
pal government by Article 1X, section 2, of the State
Constitution and by the various state enabling statutes.

With few exceptions, the exercise of the police power
to control land use is a city, town or village function in
New York State. This includes the decision whether to
control land use, and, if so, to determine the nature of the
controls. When exercised, the power to control land use
is governed by the state enabling statutes which have
granted the power to local governments: the General City
Law, the Town Law, the Village Law, the General Mu-
nicipal Law, and the Municipal Home Rule Law and its
companion Statute of Local Governments.

The Planning Board

The local legislative bodies of cities, towns and vil-
lages may create planning boards in a manner provided
for by state statute or municipal charter, and may grant
various powers to the planning board (General City Law
section 27; Town Law section 271; Village Law section
7-718). The statutes authorize municipal legislative bod-
ies to provide for the referral of any municipal matter to
the planning board for its review and report prior to final
action. While the functions of a planning board may ex-
tend beyond land use, in most municipalities the planning
board performs primarily a land use control function. Many
local zoning laws or ordinances establish a procedure for
referral to the local planning board of all applications for

rezoning, variances and special use permits. Such plan-
ning board reports and recommendations are often of
vital importance in deciding these matters. In addition,
the local planning board can have an advisory role in pre-
paring and amending comprehensive plans, zoning regu-
lations, official maps, long-range capital programs, spe-
cial purpose controls and compliance with the State En-
vironmental Quality Review Act (SEQRA). Further, the
local legislative body may grant the planning board such
regulatory functions as control of land subdivision, site
plan review and issuance of special use permits. Where
these and related functions are effectively administered,
the local planning board can do much to advance the
land use and development policies of the local legislative
body.

Comprehensive Planning

Comprehensive planning can (and should) be per-
formed by all municipalities, whether or not it resultsina
set of land use controls. Comprehensive planning logi-
cally forms the basis of all efforts by the community to
guide the development of its governmental structure as
well as its natural and built environment. Nonetheless,
the most significant feature of comprehensive planning in
most communities is its foundation for land use controls.

Most successful planning efforts begin with a survey
of existing conditions and a determination of the
municipality’s vision for the future. This process should
not be confused with zoning or other land use regulatory
tools. Instead, the comprehensive plan should be thought
of asa blueprint on which zoning and other land use regu-
lations are based.

The state statutes define a comprehensive plan as “the
materials, written and/or graphic, including but not lim-
ited to maps, charts, studies, resolutions, reports and other
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descriptive material that identify the goals, objectives,
principles, guidelines, policies, standards, devices and
instruments for the immediate and long-range protection,
enhancement, growth and development” of the munici-
pality (General City Law section 28a(3)(a); Town Law
section 272-a(2)(a); Village Law section 7-722(2)(a)).
While the use of the state comprehensive plan statutes is
optional, they can guide boards through the comprehen-
sive plan process (General City Law section 28-a; Town
Law section 272-a; Village Law section 7-722). Anim-
portant component of the process is public participation.
Under the statutes, this occurs both formally, through man-
datory hearings held by the preparing board and by the
legislative body prior to adoption of the plan, and infor-
mally, through the participation of the public at work-
shops and informational sessions.

Communities which do not have professional planners
on staff to assist in the preparation of a comprehensive
plan have several resources available to them. They may
be able to receive assistance from their county or re-
gional planning agency. They may also be able to con-
tract with a professional planning or engineering firm that
provides planning services. Also, municipal residents may
possess expertise in planning or other environmental or
design disciplines. However long or detailed the plan is,
its real value is in how it is used and implemented. Since
each municipality that has the power to regulate land use
has a different set of constraints and options, the final
form of each comprehensive plan will be unique. The size
and format of the comprehensive plan will vary from
municipality to municipality (and possibly from consult-
ant to consultant). It may consist of a few pages or may
be a thick volume of information.

County Planning

New York’s counties have the statutory power to cre-
ate planning boards (General Municipal Law section 239-
c). The county legislative body may prepare a county
comprehensive plan or delegate its preparation to the
county planning board or to a “special board” (General
Municipal Law section 239-d). Prior to adopting or
amending a county official map, the county legislative body
must refer the proposed changes to the county planning
board and other municipal bodies (General Municipal
Law section 239-e). In addition, the county legislative
body may authorize the county planning board to review
certain planning and zoning actions, including certain sub-
division plats, by municipalities within the county (Gen-
eral Municipal Law section 239-c(3)).

State laws require that any city, town or village lo-
cated in a county possessing a “county planning agency”
or “regional planning council”” must refer to that agency
certain zoning matters before taking final action on those
matters. In addition, where authorized by the county leg-
islative body, certain subdivision plats must be referred
to the county by the town, village or city planning board
before taking final action. Generally, referral must be made
where a proposed zoning matter or subdivision plat af-
fects real property within 500 feet of one or more enu-
merated geographic features, such asa municipal bound-
ary. Referral to the county planning agency or regional
planning council is an important aid to the local planning
and zoning process. It provides local planning and zoning
bodies with advice and assistance from professional
county and regional staff and can result in better coordi-
nation of zoning actions among municipalities by inter-
jecting inter-community considerations. In addition, ital-
lows other planning agencies (county, regional and state)
to better orient studies and proposals for solving local as
well as county and regional needs.

Zoning and Related Regulatory Controls

Zoning

Zoning regulates the use of land, the density of land
use, and the siting of development. Zoning is the most
commonly used local land use technique for regulating
the use of land, accomplishing municipal goals and imple-
menting comprehensive plans. According to a 1994 sur-
vey by the Legislative Commission on Rural Resources,
100 percent of cities, 67 percent of towns and 87 per-
cent of villages in New York have adopted zoning laws
or ordinances.

Zoning commonly consists of two components: a zon-
ing map and a set of zoning regulations. The zoning map
divides amunicipality into various land use districts, such
as residential, commercial, industrial or manufacturing. The
land use districts that a municipality establishes can be
even more specific, such as high, medium and low den-
sity residential, general commercial, highway commer-
cial, light industrial, heavy industrial, or other. Mixed-use
districts may also be appropriate, depending upon local
planning and development goals as set forth in a compre-
hensive plan. Zoning regulations commonly describe the
permissible land uses in each of the various zoning dis-
tricts identified on the zoning map. They also usually in-
clude dimensional standards for each district, such as the
height of buildings, minimum distances (setbacks) from
buildings to property lines, and the permissible density of
development. These are referred to as “area” standards,
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as opposed to “use” standards. Zoning regulations will
also set forth the steps necessary for approval by the
type of use, the zoning district involved, or by both. For
example, a single-family home is often permitted “as-of-
right” in a low-density residential zoning district. “As-of-
right” uses, if they meet the dimensional standards, re-
quire no further zoning approvals and need only a build-
ing or zoning permit in order for construction to begin.

The Zoning Board of Appeals

Zoning boards of appeals (ZBAs) are a basic part of
zoning administration. The state zoning enabling statutes
prescribe that zoning boards of appeals must be created
when a municipality enacts zoning (General City Law
section 81; Town Law section 267; Village Law section
7-712). ZBAs serve as “safety valves” in order to pro-
vide relief, in appropriate circumstances, from overly re-
strictive zoning provisions. In this capacity, they function
as appellate entities, with their powers derived directly
from state law. In addition to this inherent appellate juris-
diction, municipal legislative bodies may give ZBAs “origi-
nal” jurisdiction over other specified matters, such as spe-
cial use permits and site plan reviews.

By state law, the ZBA must serve to provide for relief
from the strict application of regulations that may affect
the economic viability of a particular parcel or that may
obstruct reasonable dimensional expansion. The state stat-
utes give two varieties of appellate jurisdiction to ZBAs.
An appeal seeking an interpretation of provisions of the
zoning regulations is an appeal claiming that the decision
of the administrative official charged with zoning enforce-
ment is incorrect. Itisa claim that the zoning enforcement
officer misapplied the zoning map or regulations, or
wrongly issued or denied a permit. By contrast, in an
appeal for a variance, there is no dispute over the en-
forcement officer’s application of zoning provisions. In-
stead, the applicant feels there should be an exception
made in his or her case, and that some of the zoning rules
should notapply ina particular circumstance. AZBAmust
then apply the criteria set forth in the state statutes in de-
termining whether to grant the requested variance.

Board of Appeals’ members are appointed by the
municipality’s legislative body in a manner provided by
state statute or municipal charter. ZBAs function free of
any oversight by the municipal legislative body. Where
the zoning board of appeals has final decision-making
authority, the legislative body may not review the grant or
denial of variances, special use permits, or any other de-
cisions; the statutes provide for review of ZBA decisions
by state courts in Article 78 proceedings.

Related Controls

In some communities, the basic use and density sepa-
ration provided by traditional zoning is all that is neces-
sary to achieve municipal development goals and objec-
tives. Many communities desire, however, development
patterns that may be only partially achieved through tra-
ditional zoning. For example, amunicipality may wish to
strongly encourage a particular type of developmentina
certain area, or may wish to limit new development to
infrastructure capacity. There are other land-use regula-
tory techniques available to address those objectives. Use
of one or more particular techniques can serve to en-
courage and “market” the type of development and
growth a municipality desires, thus more closely linking a
municipality’s comprehensive plan with the means to
achieve it. Six of these techniques (special use permits,
site plan review, subdivision review, cluster development,
incentive zoning, and transfer of development rights) are
provided for in the enabling statutes and briefly discussed
below.

Special Use Permits

In most municipal zoning regulations, many uses are
permitted within a zoning district as-of-right, with no dis-
cretionary review of the proposed project. On the other
hand, municipalities may require a closer examination of
certain designated uses. The special use permit zoning
technique (sometimes referred to as conditional uses,
special permits or special exceptions) allows a board dis-
cretionary authority to review a proposed development
project in order to assure that it is in harmony with the
zoning and will not adversely affect the neighborhood.

A special use permit is applied for and granted by the
reviewing board if the proposal meets the special use
permit standards found in the zoning regulations. Typi-
cally, the standards are designed to avoid possible nega-
tive impacts of the proposed project with adjoining land
uses or with other municipal development concerns or
objectives, such as traffic impacts, noise, lighting, or land-
scaping. State statutes prescribe the procedure for all
special use permit applications.

Site Plan Review

Site plan review is concerned with how a particular
parcel is developed. Asite plan shows the arrangement,
layout and design of the proposed use of a single parcel
of land. Site plan review can include both small and large-
scale proposals, ranging from gas stations, drive-through
facilities and office buildings, to complex ones such as
shopping centers, apartment complexes, and industrial
parks. Site plan review can be used as a regulatory pro-
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cedure standing alone, but is also often required in con-
nection with other needed zoning approvals, such as spe-
cial use permits.

The authority to require site plan review is derived from
the state enabling statutes (General City Law section 27-
a; Town Law section 274-3; Village Law section 7-725-
a). Alocal site plan review requirement may be incorpo-
rated into the zoning law or ordinance, or may be adopted
as a set of separate regulations. As in the case of special
use permits, the local legislative body has the power to
delegate site plan review to the planning board, zoning
board of appeals, or another board. Alternatively, the leg-
islative body may retain the power to exercise such re-
Views.

The local site plan review regulations or local zoning
regulations identify the uses that require site plan approval.
Uses subject to review may be (1) identified by the zon-
ing district in which they are proposed; (2) identified by
use, regardless of the zoning district or proposed loca-
tion within the community; or (3) located in areas identi-
fied as needing specialized design restrictions by way of
an overlay zone approach, such as a flood zone or his-
toric preservation district.

Site plan issues should be addressed through a set of
general or specific requirements included in the local site
plan review regulations. As an alternative to the installa-
tion of required infrastructure and improvements, the site
plan statute allows a municipality to require the applicant
to post a performance guarantee to cover their cost.

Subdivision Review

There is probably no form of land use activity that has
as much potential impact upon a municipality as the sub-
division of land. The subdivision process controls the man-
ner by which land is divided into smaller parcels. While a
subdivision is typically thought of as the division of land
into separate building lots that are sold to individual buy-
ers, subdivision provisions may also apply to a simple
division of land offered as a gift or which changes lot lines
for some other reason. Subdivision regulations should
ensure that when development does occur, streets, lots,
open space and infrastructure are properly and safely
designed, and the municipality’s land use objectives are
met.

Planning boards, when authorized by local governing
bodies, may conduct subdivision plat review. A “plat” is
amap prepared by a professional which shows the lay-
out of lots, roads, driveways, details of water and sewer
facilities, and, ideally, additional useful information regard-

ing the development of a tract of land into smaller parcels
or sites. The state enabling statutes contain specific pro-
cedures for the review of both preliminary and final plats
(General City Law sections 32, 33; Town Law sections
276, 277; Village Law sections 7728, 7-730). Most mu-
nicipalities use the two-step (preliminary and final plat)
process.

Subdivision review is a critical tool ina municipality’s
land use management scheme and has important conse-
quences for overall municipal development. The subdivi-
sion of large tracts may induce other related develop-
ment in the neighborhood, produce demands for rezon-
ing of neighboring land, or trigger the need for additional
municipal infrastructure.

Cluster Development

Cluster development is a technique that allows flex-
ibility in the design and subdivision of land (General City
Law section 37; Town Law section 278; Village Law
section 7-738). By clustering a new subdivision, certain
community planning objectives can be achieved. The use
of cluster development can greatly enhance a
municipality’s ability to maintain its traditional physical
character while at the same time providing (and encour-
aging) new development. It also allows a municipality to
achieve planning goals that may call for protection of open
space, scenic views, agricultural lands, woodlands and
other open landscapes, and may limit encroachment of
development in, and adjacent to, environmentally sensi-
tive areas. Cluster development is also attractive to de-
velopers because it can result in reduced development
expenses relating to roadways, sewer lines, and other
infrastructure, as well as lower costs to maintain that in-
frastructure.

When it is used according to the enabling statutes, clus-
ter development is a variation of conventional subdivi-
sion plat approval. Cluster development concentrates the
overall maximum density allowed on property onto the
most appropriate portion of the property. The maximum
number of units allowed on the parcel must be no greater
than that which would be allowed under a conventional
subdivision layout for the same parcel.

Incentive Zoning (Bonus Zoning)

The authority to incorporate incentive zoning into a
municipality’s zoning regulations is also set forth in the
state planning and zoning enabling statutes (General City
Law section 81-d; Town Law section 261-b; Village Law
section 7-703). Incentive zoning is an innovative and flex-
ible technique; it can be very effective in encouraging
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desired types of development in targeted locations. Con-
ceptually, incentive zoning allows developers to exceed
the dimensional, density, or other limitations of zoning regu-
lations in return for providing certain benefits or ameni-
ties to the municipality. A classic example of incentive
zoning would be an authorization to exceed height limits
by a specified amount, in exchange for the provision of
public open space, such as a plaza.

Ifamunicipality desires a certain type of development
in particular locations, it can usually only wait to see if a
developer will find it economical to build. Incentive zon-
ing changes this dynamic by providing economic incen-
tives for development that otherwise may not occur. In-
centive zoning is also a method for a municipality to ob-
tain needed public benefits or amenities in certain zoning
districts through the development process. Local incen-
tive zoning laws can even be structured to require cash
contributions from developers in lieu of physical ameni-
ties, under certain circumstances.

Transfer of Development Rights (TDR)

Transfer of development rights (TDR) is an innovative
and complex growth management technique. It is based
on the real property concept that ownership of land gives
the owner a “bundle of rights,” each of which may be
separated from the rest. For example, one of these rights
is the right to develop land. With a TDR system, land-
owners are able to retain their land, but sell the develop-
ment rights for use on other properties.

Under the state zoning enabling statutes (General City
Law section 20-f; Town Law section 261-a; Village Law
section 7-701), areas of the municipality that have been
identified through the planning process as in need of pres-
ervation (e.g., agricultural land) or areas where develop-
ment should be avoided (e.g., municipal drinking water
supply protection areas) are established as “sending dis-
tricts.” Development of land in such districts may be heavily
restricted, but owners are granted rights under the TDR
regulations to sell the rights to develop their lands. Those
development rights may thereby be transferred to lands
located in designated “receiving districts.”

Transferable development rights usually take the form
of anumber of units per acre, or gross square footage of
floor space, or an increase in height. The rights are used
to increase the density of development in a receiving dis-
trict. Receiving districts are established after the munici-
pality has determined that they are appropriate for in-
creased density based upon a study of the effects of in-
creased density in such areas. Such a study is best incor-
porated within the community’s comprehensive plan.

The state zoning enabling statutes require that lands
from which development rights are transferred are sub-
jectto a conservation easement limiting the future devel-
opment of the property. The statutes also require that the
assessed valuation of properties be adjusted to reflect
the change in development potential for real property tax
purposes.

Other Land Use Controls

In addition to the six techniques described above, four
others are often employed: overlay zoning, performance
zoning, and floating zones and planned unit development.
They are not treated specifically in the enabling statutes,
but have been considered to be lawful within the general
statutory grants of zoning power.

Overlay Zoning

The overlay zoning technique is a modification of the
system of conventionally-mapped zoning districts. An
overlay zone applies a common set of standards to a
designated area that may cut across several different con-
ventional or “underlying” zoning districts. The standards
of the overlay zone apply in addition to those of the un-
derlying zoning district. Some common examples of over-
lay zones are the flood zones administered by many com-
munities under the National Flood Insurance Program,
historic district overlay zones, areas of very severe slopes,
waterfront zones and environmentally sensitive areas. The
state enabling statutes do not contain provisions dealing
with overlay zoning, but it is employed most often in con-
junction with special use permits.

Performance Zoning

Some communities have enacted zoning regulations
that establish performance standards, rather than strict
numerical limits on building size or location, as is the case
with conventional zoning. Performance zoning regulates
development based on the permissible effects or impacts
of a proposed use, rather than by the traditional zoning
parameters of use, area and density. Under performance
zoning, proposed uses whose impacts would exceed
specified standards are prohibited unless the impacts can
be mitigated.

Performance zoning is often used to address munici-
pal issues concerning noise, dust, vibration, lighting, and
other impacts of industrial uses. It is also used by com-
munities to regulate environmental impacts, such as storm-
water runoff, scenic and visual quality impacts, and de-
fined impacts on municipal character. The complexity and
sophistication of these performance standards vary widely
from one municipality to another, depending on the ob-
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jectives of the program and the capacity of the locality to
administer it.

The Floating Zone

Floating zones allow municipalities flexibility in the lo-
cation of a particular type of use and allow for a use of
land that may not currently be needed, but which may be
desired in the future. The floating zone is also a way of
scrutinizing significant projects for municipal impacts. The
local legislative body must approve floating zones.

The standards and allowable uses for a floating zone
are set forth in the text of the municipality’s zoning regu-
lations, but the actual district is not mapped; rather, the
district “floats” in the abstract until a development pro-
posal is made for a specific parcel of land and the project
is determined to be in accordance with all of the appli-
cable floating zone standards. At that time, the local leg-
islative body maps the floating zone by attaching itto a
particular parcel or parcels on the zoning map. Because
the floating zone is not part of the zoning map until a par-
ticular proposal is approved, the establishment of its
boundaries on the zoning map constitutes an amendment
to the municipal zoning regulations.

Planned Unit Developments (PUDSs)

Planned Unit Developments (PUDs) describe a zon-
ing technique that allows development of a tract of land
(usually a large tract of land) in a comprehensive, unified
manner where the development is planned to be built as
a “unit.” Asa mapping designation, they are also known
as Planned Development Districts (PDD), and are often
a form of floating zone; they are not made a part of the
zoning map until a PUD project is approved. The PUDs
that are shown on a zoning map may require approval by
special use permit.

The PUD concept allows a combination of land uses,
such as single and multiple-family residential, industrial,
and commercial, on a single parcel of land. It also may
allow a planned mix of building types and densities. For
example, asingle project might contain dwellings of sev-
eral types, shopping facilities, office space, open areas,
and recreation areas. In creating a PUD, a municipal leg-
islative body would need to follow the procedure for
amending zoning to create a new zoning district or to es-
tablish special use permit provisions. An application for a
PUD district is typically reviewed by the planning board,
and a recommendation is made to the legislative body;,
which may then choose to rezone the parcel.

Supplementary Controls

The following is a discussion of “stand alone” laws that
are commonly adopted to address specific municipal
concerns, although they may also be usefully incorpo-
rated into zoning, site plan review or subdivision regula-
tions.

Official Map

For any municipality to develop logical, efficientand
economical street and drainage systems, it must protect
the future rights-of-ways needed for these systems. Such
preventive action saves a municipality the cost of acquir-
ing an improved lot and structure at an excessive cost or
resorting to an undesirable adjustment in the system. To
protect these rights-of-ways, state statutes allow a mu-
nicipality to establish and change an official map of its
area, showing the streets, highways, parks and drainage
systems (General City Law sections 26, 29; Town Law
sections 270, 273; Village Law section 7-724; General
Municipal Law section 239-e). Future requirements for
facilities may be added to the official map. Without the
consent of the municipality, the reserved land may not be
used for other purposes.

The official map is final and conclusive in respect to
the location and width of streets, highways, drainage sys-
tems, and locations of parks shown on it. Streets shown
on an official map serve as one form of qualification for
access requirements that must be met prior to the issu-
ance of a building permit (General City Law sections 35,
35-a, 36; Town Law sections 280, 280-a, 281; Village
Law sections 7-734, 7-736; General Municipal Law sec-
tion 239-f).

Sign Control

The use and location of signs are typically subject to
municipal regulation, either as part of azoning law or as a
separate regulation. Attention is focused on the number,
size, type, design and location of signs.

The issues that a municipality considers important can
be brought together in a sign control program. Without a
program, signs can overwhelm a municipality, damaging
its character and reducing the effectiveness of communi-
cation, including traffic safety messages. With an effec-
tive program, signs can aesthetically enhance a locality
and effect municipal character.

A municipality is generally free to prescribe the loca-
tion, size, dimensions, and manner of construction and
design of signs. However, the U.S. Supreme Court has
examined the constitutional questions concerning freedom
of speech with respect to sign controls, and has placed
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limits on the authority of municipalities to control the con-
tent of the message conveyed on signs.

Historic Preservation

The development of acommunity policy to protect his-
toric resources, and an identification of the particular re-
sources to be protected in the community are the first
steps to providing recognition of the historic value of prop-
erty or a collection of buildings. Once a community has
established a policy of historic preservation, it can seek
to formally recognize individual historic structures or
groups of structures. The first level of recognition can be
achieved through the adoption of a local historic preser-
vation law which enables the community to designate in-
dividual properties as local historic landmarks, or groups
of properties as local historic districts. Such a local law is
also likely to provide standards for protection of these
designated properties.

The historical importance of a building can also be rec-
ognized at the state or national level through listing on the
State or National Register of Historic Places. These list-
ings are managed, respectively, by the State Office of
Parks, Recreation, and Historic Preservation, and the
Federal Department of the Interior, in cooperation with
the property owner and local municipality. The National
Register listing includes recognition of the historical im-
portance of asingle property, a group of properties, or a
set of properties related by a theme.

Listing on the National Register of Historic Places is
an important recognition of a property or an area’s his-
toric and cultural significance. Designation makes the
property eligible for grants and loans and, possibly, fed-
eral tax credits. Additionally, any federal action that might
impact such property must undergo a special review that
is designed to protect the property’s integrity. Similarly,
listing on the State Register of Historic Places means that
State agency actions that effect a designated property
are subject to closer review, and makes the property eli-
gible for grant assistance. Neither a listing on the Na-
tional nor State Register of Historic Places will protect a
structure from the owner’s interest in redesigning or de-
molishing the historic structure. Only a locally-adopted
historic preservation law can control such actions.

Ifamunicipality does not wish to adopt a local historic
preservation law, it may want to consider a demolition
law. Such a law could require review or a delay before
demolition of a historically significant building. This al-
lows time for a community to examine alternatives to
demolition, such as purchase of the property by a gov-
ernment or not-for-profit group.

Architectural Design Control

Many aspects of a building’s design are regulated
through standards for siting, orientation, density, height
and setback within a municipality’s zoning code. Some
municipalities wish to go beyond dealing with the general
size and siting of a building and its physical relationship
with adjacent properties, to dealing with the appropri-
ateness of the architectural design of the building. The
review may include examining such design elements as
facades, roof lines, windows, architectural detailing, ma-
terials and color.

Architectural review generally requires a more sub-
jective analysis of private development proposals than is
possible within most zoning codes. To do this, communi-
ties often establish an architectural review board, which
should be able to offer guidance on design issues to other
boards, such as the planning board or zoning board of
appeals. Where authorized, an architectural review board
may conduct an independent review of the architectural
features of a proposed project. Often, a community
chooses to link design review to historic preservation
controls, with a focus on the design of new buildings and
alterations to existing buildings within historic districts.

Junk Yard Regulations

Ifamunicipality does not have its own junk yard regu-
lations or zoning regulations addressing the siting of junk
yards, it must apply the standards set forth in General
Municipal Law section 136 for automobile junk yards.
This law regulates the collection of junk automobiles, in-
cluding the licensing of junk yards and regulation of cer-
tain aesthetic factors. The application of this state law is
limited to sites storing two or more unregistered, old or
secondhand motor vehicles that are not intended or in
condition for legal use on public highways. The law also
applies to used motor vehicle parts, which, in bulk, equal
at least two motor vehicles. Amunicipality may expand
the state definition of “junk yard” to encompass other
types of junk, such as old appliances, household waste,
or uninhabitable mobile homes, in order to regulate as-
pects of junk not covered by state law and to ensure
greater compatibility with surrounding land uses.

Control of Mining

The New York State Mined Land Reclamation Law
(Environmental Conservation Law section 23-2703 et
seq.) regulates mining operations that remove more than
one thousand tons or 750 cubic yards (whichever is less)
of minerals from the earth. Mines that meet or exceed
such thresholds require approval by the New York State
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Department of Environmental Conservation (DEC).
Smaller mines may be regulated by a local mining or zon-
ing regulation. However, even though DEC regulates larger
mines, amunicipality may regulate the location of all mines
through its zoning regulations.

When a municipality permits state-regulated mining to
occur within its borders through a special use permit pro-
cess, conditions placed on the permit may pertain to en-
trances and exits to and from the mine on roads con-
trolled by the municipality, routing of mineral transport
vehicles on roads controlled by the municipality, enforce-
ment of the reclamation conditions set forth in the DEC
mining permit, and certain other requirements specified
in the state permit (ECL § 23-2703).

Scenic Resource Protection

Scenic resources are important in defining community
character. These resources can be threatened by devel-
opment and many communities are now seeking ways to
mitigate the impacts of development on the landscape.
High priority is often placed on protecting specific scenic
views or the general quality of a landscape. Policies to
protect scenic resources may be included inacommunity’s
comprehensive plan, along with maps illustrating the sce-
nic resource. Once this has been done, it is important to
integrate policies into regulations. Appropriate use, den-
sity, siting and design standards can protect scenic re-
sources by such methods as limiting the height of build-
ings or fences in important scenic areas.

Open Space Preservation

Many communities are now recognizing the value of
“open space,” i.e. vacant land and land without signifi-
cant structural development. A good way for a munici-
pality to assess the importance of its open space resources
is to produce an open space plan or to include an assess-
ment of open space resources as part of its comprehen-
sive plan. Here, acommunity decides how to categorize
its open space resources, examine their use and function
within the community, set priorities for their protection,
and consider the best way to use and protect open spaces.
When a community has identified its open space re-
sources, it can develop policies to protect them. Those
policies should be expressed in the open space plan and
in the community’s comprehensive plan, along with the
maps showing open spaces. Once this has been done, it
is important to ensure that the open space policies of the
comprehensive plan are implemented through the
municipality’s land use controls.

Protection of Agricultural Land

One of the critical issues involved in land use planning
decisions for agricultural uses is to ensure that agriculture
protection deals primarily with the preservation of agri-
culture as an economic activity and not just as a use of
open space. Traditionally, agricultural uses are part of large
lot, low density, residential zoning districts. With increased
residential development, however, conflicts between ag-
ricultural and residential uses have increased. Complaints
about noise, odors, dust, chemicals, and slow-moving
farm machinery may occupy enough of the resources of
a farmer so as to have a negative impact on the viability
of his or her farming activities.

Article 25-AA of the Agriculture and Markets Law is
intended to conserve and protect agricultural land for
agricultural production and as a valued natural and eco-
logical resource. Under this statute, territory can be des-
ignated as an agricultural district. To be eligible for desig-
nation, an agricultural district must be certified by the
county for participation in the state program. Once a dis-
trict is designated, participating farmers within it may re-
ceive reduced property assessments and relief from local
nuisance claims and certain forms of local regulation.

Agricultural district designation under Article 25-AA
does not generally prescribe land uses. However, under
section 305-a of Article 25-AA, municipalities are re-
stricted from adopting regulations, applicable to farm op-
erations in agricultural districts, that unreasonably restrict
or regulate farm structures or practices, unless such regu-
lations are directly related to the public health or safety
(Agriculture and Markets Law, section 305-a(1); Town
Law section 283-a; and Village Law section 7-739). The
law also requires municipalities to evaluate and consider
the possible impacts of certain projects on the function-
ing of nearby farms.

Projects that require “agricultural data statements” in-
clude certain land subdivisions, site plans, special use
permits, and use variances.

Farm operations within agricultural districts also enjoy
ameasure of protection from proposals by municipalities
to construct infrastructure such as water and sewer sys-
tems, which are intended to serve nonfarm structures.
Under Agriculture and Markets Law, section 305, the
municipality must file a notice of intent with both the state
and the county in advance of such construction. The no-
tice must detail the plans and the potential impact of the
plans on agricultural operations. If, on review at either
the county or state levels, the Commissioner of Agricul-
ture and Markets determines that there would be an un-
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reasonable adverse impact, he or she may issue an order
delaying construction, and may hold a public hearing on
the issue. If construction eventually goes forward, the
municipality must make adequate documented findings
thatall adverse impacts on agriculture will be mitigated to
the maximum extent practicable.

“Right-to-farm” is a term that has gained widespread
recognition in the state’s rural areas within the past sev-
eral decades. Section 308 of the Agriculture and Mar-
kets Law grants protection from nuisance lawsuits to farm
operators within agricultural districts or on land outside a
district that is subject to an agricultural assessment under
section 306 of the Law. The protection is granted to the
operator for any farm activity that the Commissioner has
determined to be a “sound agricultural practice.” Locally,
many rural municipalities have used their home rule power
to adopt local “right-to-farm” laws. These local laws com-
monly grant particular land-use rights to farm owners and
restrict activities on neighboring non-farm land that might
interfere with agricultural practices.

A purchase of development-rights (PDR) system in-
volves the purchase by a municipal or county govern-
ment of development rights from private landowners
whose land it seeks to preserve in its current state with-
out further development. The PDR system, which has
been used extensively in Suffolk County to preserve farm-
land, can also protect ecologically important lands or sce-
nic parcels essential to rural character of the community.
Under PDR, the land remains in private ownership and
the government acquires non-agricultural development
rights. These development rights, once purchased by the
government, are held and remain unsold. The farmer re-
ceives payment equal to the development value of the
farmland. In return, the farmer agrees to keep the land
forever in agriculture. The owner typically files property
covenants similar to a conservation easement limiting the
use of the property to agricultural production. The nation’s
first purchase of development rights program to preserve
farmland was in Suffolk County in 1974.

The Commissioner of the Department of Agriculture
and Markets is authorized to administer two matching
grant programs focused on farmland protection. One as-
sists county governments in developing agricultural and
farmland protection plans to maintain the economic vi-
ability of the state’s agricultural industry and its support-
ing land base; the other assists local governments in imple-
menting their farmland protection plans and has focused
on preserving the land base by purchasing the develop-
ment rights on farms (Article 25-AAA of the Agriculture
and Markets Law).

The PDR system may have advantages over the TDR
system, in that there is a ready market for the purchase
and sale of development rights at all times. In addition,
the prices of various categories of development rights may
be more easily maintained at or near market value, and
kept uniform under the PDR system.

Floodplain Management

Floodplain regulations are land use controls governing
the amount, type and location of development within de-
fined flood-prone areas. Federal standards, applicable
to communities that are eligible for Federal Flood Insur-
ance Protection, include identification of primary flood
hazard areas, usually defined as being within the 100-
year floodplain. Within flood hazard areas, certain re-
strictions are placed on development activities. Such re-
strictions include a requirement that buildings be elevated
above flood elevations or be flood-proofed, and also in-
clude prohibitions on the filling of land within a flood-
plain. Municipalities can adopt their own floodplain regu-
lations which may be more stringent than the federal stan-
dards. Local floodplain regulations can identify a larger
hazard area (such as a 500-year floodplain), and may
prohibit certain types of construction within flood hazard
areas. Municipalities must adopt local floodplain regula-
tions in order to be eligible for participation in the Na-
tional Flood Insurance Program.

Wetland Protection

“Wetlands” are areas that are washed or submerged
much of the time by either fresh or salt water. In state
regulations, they are defined chiefly by the forms of veg-
etation present. Wetlands provide a number of benefits
to acommunity. Besides providing wildlife habitat, wet-
lands also provide habitat protection, recreational op-
portunities, water supply protection, and provide open
space and scenic beauty that can enhance local property
values. Wetlands also serve as storage for storm water
runoff, thus reducing flood damage and filtering pollut-
ants. In coastal communities, they also serve as a buffer
against shoreline erosion. The preservation of wetlands
can go a long way toward protecting water quality; in-
creasing flood protection; supporting hunting, fishing and
shell fishing; providing opportunities for recreation, tour-
ism and education; and enhancing scenic beauty, open
space and property values.

State wetland regulations protect freshwater wetlands
greater than 12.4 acres (1 acre in the Adirondack Park),
freshwater wetlands of unusual local importance, and tidal
wetlands. The state has established adjacent wetland
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buffer zones, prohibiting or restricting certain activities
within such areas, and has established standards for per-
mit issuance. Under the Environmental Conservation Law
(ECL), DEC shares concurrent jurisdiction with local
governments to regulate tidal wetlands.

With respect to freshwater wetlands, three regulatory
possibilities are present:

1) All wetlands that are smaller than 12.4 acres
and that are not deemed of “unusual importance, “
are subject to the exclusive jurisdiction of the munici-
palities where the wetlands are located (ECL section
24-0507).

2) Under ECL, section 24-0501, a local govern-
ment may enact a Freshwater Wetlands Protection
Law to fully assume jurisdiction over all freshwater
wetlands within its jurisdiction from DEC, provided
its law is no less protective of wetlands than Article
24 of the ECL and provided that DEC certifies that
the municipality is capable of administering the Act.
There is also a limited opportunity for counties to
assume wetlands jurisdiction if the local government
declines.

3) Under ECL, section 24-0509, local govern-
ments can now adopt freshwater wetland regulations
applying to wetlands already mapped and under the
jurisdiction of DEC, provided that the local regula-
tions are more protective of wetlands than the state
regulations in effect. No pre-certification by DEC is
required.

The United States Government, through the Army
Corps of Engineers, also regulates federally-defined wet-
lands. The Corps does not, however, map wetlands in
advance of development proposals. When a proposal is
made that may impact a wetland falling within federal
definitions, the Corps will make a permit determination
and impose appropriate conditions to protect the wet-
land.

Water Resource Protection

One of New York’s greatest resources is its abundant
water supply, which is safeguarded to: protect municipal
and private drinking water supplies from disease-causing
microorganisms, protect fishery resources, enhance rec-
reational opportunities, prevent erosion and harmful sedi-
mentation, and to protect the environmental quality of
adjacent land. Failure to adequately protect drinking water
supplies can result in public health hazards and lead to
the need for treatment of drinking water at great expense
to municipalities.

Municipalities may adopt laws to protect groundwa-
ter recharge areas, watersheds and surface waters. Lo-
cal sanitary codes can be adopted to regulate land use
practices that have the potential to contaminate water sup-
plies. Sanitary codes may address the design of storm
water drainage systems, the location of drinking water
wells, and the design and placement of on-site sanitary
waste disposal systems. Water resources can be further
protected through the adoption of land use laws that pro-
hibit certain potentially polluting land uses in recharge ar-
eas, watersheds, and near surface waters. Site plan re-
view laws and subdivision regulations may also be used
to minimize the amount of impervious surfaces, and to
require that storm water systems be designed to protect
water supplies.

Municipalities also have authority under the Public
Health Law (PHL) to enact regulations for the protection
of their water supplies, even if located outside of the
municipality’s territorial boundaries. Such regulations must
be approved by the New York State Department of
Health. Also, under state statutes, “realty subdivisions”
— those containing five or more lots that are five acres
or less in size-must undergo approval of their water sup-
ply and sewerage facilities by the county health depart-
ment (PHL, Art. 11, Title Il; ECL, Art. 17, Title 15).

The Federal Safe Drinking Water Act (SDWA)
Amendments of 1996 established stringent water-supply
capacity and quality standards for all public drinking wa-
ter sources eligible for Federal assistance or otherwise
falling under Federal regulatory jurisdiction. Originally, the
SDWA focused primarily on treatment as the means of
providing safe drinking water at the tap. The 1996 amend-
ments greatly enhanced the existing law by recognizing
source water protection, operator training, funding for
water system improvements, and public information as
important components of safe drinking water. This ap-
proach ensures the quality of drinking water by protect-
ing it from source to tap.

Erosion and Sedimentation Control

Development, earth-moving and some agricultural prac-
tices can create significant soil erosion and the sedimen-
tation that frequently follows. Through the adoption of
proper erosion, sedimentation, and vegetation-clearing
controls, acommunity can protect development from
costly damage, retain valuable soils, protect water qual-
ity, and preserve aesthetics within the community. Such
regulations can be specifically directed at grading, filling,
excavating and other site preparation activities, such as
the clear-cutting of trees or the removal of vegetation.
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Local regulations may require the use of particular meth-
ods and compliance with minimum standards when car-
rying out construction and other activities.

New York State has a program for the control of waste-
water and storm water discharges in accordance with
the Federal Clean Water Act, known as the State Pollut-
ant Discharge Elimination System (SPDES). Article 17
of the Environmental Conservation Law (ECL) entitled
“Water Pollution Control” authorized creation of the
SPDES program to maintain New York’s waters with
reasonable standards of purity. The program is designed
to eliminate the pollution of New York waters and to
maintain the highest quality of water possible, consistent
with: public health, public enjoyment of the resource, pro-
tection and propagation of fish and wildlife, and industrial
development in the state. New York State’s Law is
broader in scope than that required by the Clean Water
Act in that it controls point source discharges to ground-
water as well as surface water.

Environmental Review

The State Environmental Quality Review Act (SEQRA)
was established to provide a procedural framework
whereby a suitable balance of social, economic and en-
vironmental factors would be incorporated into the com-
munity planning and decision-making processes. SEQRA
applies to all State agencies and local governments when
they propose to undertake an “action” such as construct-
ing a public building, or when approving or funding
projects proposed by private owners. (Environmental
Conservation Law Article 8; Title 6, NY Codes, Rules &
Regulations, Part 617). The intent of SEQRA is to re-
view the environmental impacts of a proposed project
and to take those impacts into account when deciding
whether to undertake, approve, or fund it. Impacts that
cannot be avoided through modification of the project
should be mitigated by conditions imposed on such
project.

State regulations categorize all actions as either “Type
I” (more likely to have a significant environmental im-

pact), “Type 11" (no significant impact), or “Unlisted”,
with differing procedural requirements applicable to each.

SEQRA review can serve to supplement local con-
trols when the scope and environmental impacts of a
project exceed those anticipated by existing land use laws.
SEQRA is a far-reaching statute that can provide a mu-
nicipality with critical information about the impacts of a
land development project, so that a more informed deci-
sion may be made on the project. The SEQRA review
process also helps to establish a clear record of deci-
sion-making should the municipality ever have to defend
its actions. Several publications that thoroughly explain
the SEQRA process are available from the Department
of Environmental Conservation.

Moratoria

A moratorium is a local law or ordinance used to tem-
porarily halt new land development projects while the
municipality revises its comprehensive plan, its land use
regulations, or both. In some cases, moratoria are en-
acted to halt development while a municipality seeks to
upgrade its public facilities or its infrastructure. Morato-
ria, or interim development regulations, are designed to
restrict development for a limited period of time. The
courts have placed strict and detailed guidelines on the
enactment and content of moratorium laws.

Conclusion

Itis apparent from the foregoing discussion that a pano-
ply of land use techniques are available to local govern-
ments to assist them in carrying out their comprehensive
planning goals to enhance community developmentand
character.

It is apparent from this discussion that a panoply of
land use techniques are available to local governments to
assist them in carrying out their comprehensive planning
goals to enhance community development and character.
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CHAPTER XVII

Public Authorities, Regional Agencies and Intergovernmental Cooperation

Historically, New York has been and continues to be a true defender of home rule. Under certain
conditions and situations, however, have been issues which are of a statewide concern that cannot be
managed under the narrow view of local authority and financial capability in order to bring forward a

regional solution.

Public Authorities

The Era of the Authority

A public authority is a public benefit corporation es-
tablished by the State Legislature to construct and/or op-
erate a public improvement, such as a building, bridge,
and road or ski area, usually financed by user charges.
Public authorities have the power to incur debt and col-
lect user charges, but not to levy taxes or benefit assess-
ments on real estate. Officials are appointed or serve by
virtue of another office. The public authority however is
independent and autonomous and has legal flexibility not
otherwise permitted to a state department or agency.

Public authorities usually raise money through the sale
of bonds and operate on little or no state dollars. In theory,
a public authority must be self-supporting and able to
meet debt obligations through revenues obtained from its
own valuable assets, such as fares and user fees. To pre-
vent the State from assuming public authority debtas a
moral obligation, the New York State Constitution ex-
plicitly empowers public authorities to issue bonds and
incur debt, but prevents the State from assuming that li-
ability. (New York Constitution, Art X, section 5)

In Schulz v. State of New York, 84 NY2d 231, 616
NYS2d 343, 350 (1994), the Court of Appeals held that
the state is not legally or technically liable on authority
bonds nor for authority debt. The state may, however,
choose to honor a public authority liability as a moral
obligation.

The first public authority having a regional or state-
wide purpose was created in 1921. The Port Authority
of New York and New Jersey was the first of its kind in
the Western Hemisphere. It was created under a clause
of the United States Constitution permitting compacts be-
tween states and approved by the United States Con-

gress. However, the public was slow to accept the idea
of public authorities. In 1960, only 13 authorities existed
in the state which, for the most part, focused upon the
construction or management of facilities that had regional
significance or were of high economic importance such
as ports, bridges, tunnels and highways. The ensuing
years, however, might be called “the era of the authority”
during which many authorities, having a variety of func-
tions were created. As of December 31, 2005 there were
266 statewide, regional, interstate or international authori-
ties in existence in New York.*®

Regional authorities carry out such diverse functions
as operating regional transportation systems, managing
airports, regulating rivers, constructing facilities for col-
leges and hospitals, developing and operating ports and
carrying out urban and economic development activities.

TABLE 25
Major Public Authorities By Date Created

Local Government Handbook

1920’s Date
The Port Authority of New York & New Jersey

(5 subsidiaries) 1921
Albany Port District Commission 1925
1930’s
Buffalo and Fort Erie Public Bridge Authority 1933
Industrial Exhibit Authority 1936
NYS Bridge Authority 1939
Triborough Bridge and Tunnel Authority* 1939
Power Authority of the State of NY 1939
1940’s
Dormitory Authority of the State of New York

(2 subsidiaries) 1944
1950’s
NYS Thruway Authority (1 subsidiary) 1950
Ogdensburg Bridge and Port Authority 1950
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New York City Transit Authority and Manhattan
& Bronx Surface Transit Operating Authority*

Port of Oswego Authority

Hudson River-Black River Regulating District

1960’s

NYS Housing Finance Agency
(3 subsidiaries)

New York Job ngelopmentAuthority
(1 subsidiary)

State University Construction Fund

Metropolitan Transportation Authority
(10 subsidiaries)

Metropolitan Suburban Bus Authority*

Metro-North Commuter Railroad*

Staten Island Rapid Operating Authority*

Long Island Railroad*

City University Construction Fund

Niagara Frontier Transportation Authority
(1 subsidiary)

Battery Park City Authority

NYS Urban DevelopAment Corporation
(107 subsidiaries)

Natural Heritage Trust

Facilities Development Corporsation —
part of Dormitory Authority

United Nations Development Corporation

Community Facilities Project Guarantee Fund

Rochester-Genesee Regional Transportation Authority
(11 subsidiaries)

1970’s

State of New York Mortgage Agency

Central New York Regional Transportation Authority
(7 subsidiaries)

Capital District Transportation Authority
(5 subsidiaries)

NYS Environmental Facilities Corp.

Municipal Bond Bank Agency (1 subsidiary)

NYS Medical Care Facilities Finance Agency —
part of DormitoryAuthority5

NYS Project Finance Agency

NYS Energy Research and Development Authority

Municipal Assistance Corporation for the City of
New York

Jacob Javits Convention Center Operating
Corporation

Jacob K. Javits Convention Center Development
Corporation

NAR Empire State Plaza Performing Arts Center
Corporation

1980’s

NYS Science and Technology D/B/A Empire State
Development Corp.

NYS Olympic Regional Development Authority

NYS Quarterhorse Breeding and Development Fund
Corportion®

NYS Thoroughbred Breeding and Development Fund
Corporation

1953
1955
1959

1961

1961
1962

1965
1965
1965
1965
1965
1966

1967
1968

1968
1968

1968
1968
1969

1969

1970
1970
1970
1970
1972
1973
1975
1975
1975
1979
1979

1979

1981
1981

1982

1983

Agriculture and NY'S Horse Breeding and

Development Fund 1983
NYS Thoroughbred Racing Capital Investment Fund 1983
Roosevelt Island Operating Corp. 1934
Development Authority of the North Country 1985
Housing Trust Fund Corporation? 1985
NYS Affordable Housing Corporation? 1985
Long Island Power Authority

(1 subsidiary) 1986
1990’s
Homeless Housing Assistance Corp. 1990
New York Local Government Assistance Corp. 1990
NYS Theatre Institute Corporation 1992
Executive Mansion Trust 1993
Municipal Assistance for the City of Troy 1995
Nassau Health Care Corporation 1997
Roswell Park Cancer Institute Corporation 1997
Westchester County Health Care Corporation 1997
Hudson River Park Trust 1998
2000’s
Nassau County Interim Finance Authority 2000
Buffalo Fiscal Stability Authority 2003
Erie County Medical Center Corporation 2004
NYS Foundation for Science, Technology and Innovation 2005
Erie County Fiscal Stability Authority 2005
NOTES:

! Subsidiary of MTA or an agency under its jurisdiction

2 Subsidiary of Housing Finance Agency

% Inactive

4 UDC, JDA, and part of NYS Science & Technology Founda-
tion operate under a joint business certificate (D/B/A) using
the name Empire State Development Corporation

>Dormitory Authority took over operation of MCFFA and FDC,
but they retain their separate legal status.

Establishment of Authorities

Authorities having the power to incur debt and collect
charges can be established only by special acts of the
State Legislature even though an authority’s jurisdiction
may be exclusively local. Most statewide and regional
authorities are created by special acts spelling out in de-
tail their organization, powers and limitations. As a result,
authorities display wide variation with respect to their
powers and limitations. More uniform patterns have been
followed recently, and general provisions have been added
to the Public Authorities Law, applies to authorities or
classes of authorities established under such laws.

Advantages and Disadvantages

While authorities have been a valuable tool in accom-
plishing many public purposes, their relative autonomy
and freedom from electoral control often cause concern.
The growth in the number and power of public authori-
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ties resulted in the creation of 4t9he Public Authorities Con-
trol Board (PACB) in 1976.

PACB has approval authority over the financing, ac-
quisition or construction commitments of a number of
state public authorities, including the Dormitory Author-
ity, Housing Finance Agency, Urban Development Cor-
poration, Job Development Authority and Environmental
Facilities Corporation. The Public Authorities Control
Board consists of five members appointed by the Gov-
ernor, four of whom are recommended by the Senate
and Assembly leadership. The Governor appoints the
Chair.

A 2006 Report by the Office of the State Comptroller
found that the State’s largest public authorities had out-
standing debt of over $124 billion, isr(l)cluding more than
$42 billion in State-supported debt.

Although debt service on State-supported debt is paid
by taxpayers, such debt has not been approved by vot-
ers. Additionally, another report by the Office of the State
Comptroller noted that only 11 of the state’s public au-
thorities have their borrowing reviewed by the Public
Authorities Control Board.

While critics acknowledge that authorities in New York
State have achieved significant accomplishments, the need
for increased oversight of authority activities has resulted
in far-reaching regulatory and statutory changes.

Recent Oversight Changes

The Public Authority Reform Act (Chapter 766 of the
Laws of 2005) represents meaningful reform that recog-
nizes the differences between state agencies and pusbllic
authorities and the importance of those distinctions. At
the same time, the Reform Act acknowledges that public
authorities are created by, and would not exist but for
their relationship with, New York State. As a result of
this relationship with state government, public authorities
must exhibit a commitment to protecting the interests of
New York taxpayers and meet the highest standards of
effective and ethical operation.

Accordingly, the Public Authority Reform Act created
anew Public Authority Budget Office to report on the
operations of authorities and to assess their compliance
activities. The legislation also established an inspector gen-
eral, banned procurement lobbying, strengthened provi-
sions for public access to information; provided new rules
for the disposing of public authority property, and estab-
lished codes of ethical conduct for authority directors,
officers and employees. The Reform Act includes the fol-
lowing provisions:

» ldentification of Public Authorities
- defines public authorities as state, local, interstate
or international, and affiliates or subsidiaries
thereof.

* Improved Governance

- requires independent board members on State
and local authorities;

- establishes roles and responsibilities of board
members for State and local authorities;

- mandates audit and governance committees for
all State and local authorities;

- disallows board members from serving as chief
executive officers or any other senior manage-
ment position;

- mandates training for board members;

- bans personal loans to board members, officers
and employees; and

- requires financial disclosure.

* Improved Independent Audit Standards

- requires independent audits;

- requires rotation of auditors every five years;

- prohibits non-audit services, unless receiving pre-
vious written approval by the audit -committee;
and

- prohibits a firm from performing an authority au-
dit if any executive officer was employed by that
firm and participated in any capacity in the audit
of such authority during the one-year period pre-
ceding the date of the initiation of the audit.

* Increased Transparency

- continues reporting requirements for state au-
thorities and includes new requirement for local
authorities to submit reports to the chief execu-
tive officer, chief fiscal officer and chairperson of
the legislative body of local government.

TABLE 26
Revised Breakdown of Public Authorities By Class
Class Description Number

A Major public authorities with statewide

or regional significance and their

subsidiaries 190
B Entities affiliated with a State agency,

or entities created by the State that

have limited jurisdiction but a majority

of Board appointments made by the

Local Government Handbook

Governor or other State officials 68

C Entities with local jurisdiction 474
D Entities with interstate or international

jurisdiction and their subsidiaries 8

Total 740
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In 2006, the New York State Office of the State Comp-
troller issued regulations that dramatically reformed the
budget practices of 215 statewide and regional public
authorities. Generally, these regulations require public
authorities to provide more accurate financial reports,
develop four-year financial plans, operate under Gener-
ally Accepted Accounting Principles (GAAP) rules and
significantly increase the accountability and transparency
of their financial operations.

In particular, these regulations include the following:

* Budget and Financial Plan Requirements: re-
quires consistency of financial presentations, de-
velopment of four-year financial plans, document
preparation in accordance with (GAAP) and
greater transparency, with detailed estimates of
revenues and expenditures, quarterly updates to
each authority’s board, and certifications signed
by each authority’s Chief Operating Officer.

* Expanded Reporting by More Public Authori-
ties: increases the number of entities required to
report financial information annually to the Office
of the State Comptroller to 215. These 215 au-
thorities are required to provide financial state-
ments, procurement reports, investment reports
and annual reports, as well as other information as
detailed in the annual data request.

» Stronger Investment Guidelines: requires each
governing board and authority management to
develop written investment policies, to review them
annually and to follow prudent investor standards
and will also require each authority to establish a
pre-qualified list of firms eligible to transact busi-
ness with them.

» Accounting and Reporting for Authorities that
Issue State-Supported Debt: requires the timely
release of budgetary and debt information to al-
low for more timely and complete reporting of fi-
nancial information to the public.

Regional Agencies

In the course of the state’s population growth and the
expansion of towns, cities and villages there arose con-
cern among the population that some of the state’s natu-
ral resources could be threatened. There also arose a
concern that under certain circumstances, nature itself
would unleash its destructive power upon the urbanizing
areas of the state. In response to these concerns, the state
established a number of agencies with a regional focus to
the issues that transcended political boundaries.

Port Authority of New York and New Jersey

Several interstate regional authorities exist in the New
York metropolitan area, the most important being the Port
Authority of New York and New Jersey. This authority,
often cited nationally as a model interstate compact
agency, is operated by a 12 member board of commis-
sioners, half of whom are appointed by the State of New
York and half by the State of New Jersey. The Port Au-
thority is responsible for all aspects of port commerce in
and around New York City, the Hudson River bridges
and tunnels, as well as for the operation of Kennedy,
LaGuardia and Newark Airports and numerous other
transportation facilities. In addition, the Port authority
operates the Port Authority Trans-Hudson Corporation
Rapid Transit system (PATH) under the Hudson River
between the two states.

Adirondack Park Agency

The Adirondack Park Agency is an independent, bi-
partisan state agency responsible for developing long-
range park policy in a forum that balances statewide con-
cerns and the interests of local governments in the park.
It was created by New York State law in 1971. The leg-
islation defined the makeup and functions of the agency
and authorized the agency to develop two plans for lands
within the Adirondack Park. The approximately 2.5 mil-
lion acres of public lands in the park are managed ac-
cording to the State Land Master Plan. The Adirondack
Park Land Use and Development Plan regulates land use
and development activities on the 3.5 million acres of
privately owned lands in the park.

The agency also administers the Adirondack Park
Agency State Wild, Scenic and Recreational Rivers Sys-
tem Act for private lands adjacent to designated riversin
the park, and the State Freshwater Wetlands Act within
the park.

The Agency Board is composed of 11 members, eight
of whom are New York State residents appointed by the
Governor and approved by the State Senate. Five of the
appointed members must reside within the boundaries of
the park. In addition to the eight appointed members,
three members serve in an ex-officio capacity. These are
the Commissioners of Departments of Environmental
Conservation and Economic Development, and the Sec-
retary of State. Each member from within the Park must
represent a different county and no more than five mem-
bers can be from one political party.

The agency provides several types of service to land-
owners considering new land use and development within
the park which include:
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Jurisdictional advice: The agency will provide a
letter informing a landowner whether a permit is
needed for a new land use and development or sub-
division, or whether a variance is needed from the
shoreline standards of the agency. In many cases the
letter advises that no permit or variance is needed.
This determination is often helpful in completing fi-
nancing and other arrangements related to new de-
velopment in the park.

Wetland advice: The agency will determine the lo-
cation of regulated wetlands on a property or the need
for awetland permit.

Permitapplication: Alandowner proposing new land
use or development who knows an agency permit is
required may initiate a permit application without first
receiving jurisdictional advice.

Changes to the Park Plan Map: agency staff will
advise on criteria, boundaries, and the process for
amendment of the Official Map.

Tug Hill Commission

The Tug Hill Region lies between Lake Ontario and
the Adirondacks. Larger than the states of Delaware or
Rhode Island, its 2,100 square miles comprise one of the
most rural and remote sections of New York State and
the Northeast. A scattering of public lands covers atenth
of the region, with most of that land used extensively for
timber production, hunting, and recreation. The rest is
privately owned forest, farms, and homes, all of it work-
ing land that supports the region’s way of life.

Tug Hill’s total population is just over 100,000, two-
thirds of which is concentrated in villages around its edge.
Its densely forested core of about 800 square miles is
among New York’s most remote areas, with a popula-
tion of just a few thousand and few public roads.

The uniqueness of the Tug Hill region and its natural
resources were recognized by New York State in 1972
when it created the Temporary Commission on the Tug
Hill, a non-regulatory state agency charged with helping
local governments, organizations, and citizens shape the
future of the region, especially its environment and
economy. In 1992, the State Legislature passed the Tug
Reserve Act, further recognizing the statewide importance
of the region’s natural resources. Congress has recog-
nized the region as an integral part of the Northern For-
est Lands area.

In 1998, new state legislative authorization for the Tug
Hill Commission (permanently establishing the Commis-
sion within New York State’s Executive Law, Article 37,

section 847) noted Tug Hill’s “lands and waters are im-
portant to the State of New York as municipal water sup-
ply, as wildlife habitat, as key resources supporting for-
est industry, farming, recreation and tourism and tradi-
tional land uses such as hunting and fishing.” Other legis-
lation in 1998 (Chapter 419, Laws of 1998) supported
the State’s purchase of conservation easements in the
Tug Hill region, adding it to similar provisions that apply
in New York’s Adirondack Park, Catskill Park and wa-
tershed of the City of Rochester.

The commission uses a grassroots approach to help
create a sound environment and economy for this special
rural region of New York State. The commission’s ap-
proach is viewed by many as a model for fostering envi-
ronmental protection and appropriate rural economic
development in a way that retains “home rule.” The nine
members of its governing body are all residents of the
region.

Lake George Park Commission

The Lake George Park and the Lake George Park
Commission are established by Article 43 of the Envi-
ronmental Conservation Law. The purpose of the Com-
mission generally is to preserve, protect, and enhance
the unique natural, scenic and recreational resources of
the Lake George Park, which consists of Lake George
and its land drainage areas. It is entirely within the
Adirondack Park. The Commission has specific regula-
tory and enforcement powers relating to activities on the
lake, along the shoreline and within the land drainage
basin.

Among other duties, the commission: operates the
Lake George Park Commission Marine Patrol (a law
enforcement and public safety function); administers regu-
lations governing wharfs, docks and moorings, marinas,
navigation, and recreational activities; and administers
regulations for the preparation of local storm water man-
agement plans and storm water regulatory programs for
areas within the park where development is occurring. It
must also develop and administer regulations for the dis-
charge of treated sewage effluent, conduct a water qual-
ity monitoring program and investigate, identify and abate
sources of ground and surface water contamination.

Hudson River Valley Greenway

The Hudson River Valley Greenway Act of 1991 es-
tablished a program to encourage municipalities and other
entities to develop a Greenway system in the Hudson
River Valley. The legislation also established two entities,
the Hudson River Valley Greenway Communities Coun-
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cil and the Greenway Conservancy for the Hudson River
Valley, to administer the program. The area encompassed
by the legislation consists of all of: the municipalities with
the counties of Albany, Columbia, Dutchess, Orange,
Putnam, Rockland, Westchester, and municipalities in
Ulster and Greene Counties outside the Catskill Park;
the Village and Town of Waterford in Saratoga County;
Bronx County; and the Hudson River waterfront in New
York County.

The statute is set out as Article 44 of the Environmen-
tal Conservation Law, which establishes the further pur-
poses of the legislation as the establishment of “a volun-
tary regional compact among the counties, cities, towns
and villages of the greenway to further the recommended
criteria of natural and cultural resource protection, con-
servation and management of renewable natural re-
sources, regional planning, economic development, pub-
licaccess and heritage education”.

Long Island Pine Barrens Commission

New York’s most southeastern county, Suffolk County,
occupies the eastern end of Long Island, and comprises
over 900 square miles of terrestrial and marine environ-
ments. Three of Suffolk County’s ten townships are host
to a 100,000+ acre, New York State designated region
known as the Central Pine Barrens.

A rich concoction of terrestrial and aquatic ecosys-
tems, interconnected surface and ground waters, recre-
ational niches, historic locales, farmlands, and residential
communities, this region contains the largest remnant of a
forest thought to have once encompassed over a quarter
million acres on Long Island.

In 1993, New York State’s Long Island Pine Barrens
Protection Act officially defined this region at the junction
of the Towns of Brookhaven, Riverhead, and
Southampton, and started a process for regional plan-
ning and permitting that continues today. The 1993 Act
created a five member Central Pine Barrens Joint Plan-
ning and Policy Commission, an Advisory Committee,
and a “planning calendar”” (now completed), which led to
the June 1995 adoption of the Central Pine Barrens Com-
prehensive Land Use Plan.

The Regional Planning Councils

Unlike state-created regional agencies, regional plan-
ning councils are locally formed by the agreement of ad-
joining counties. The primary function of regional plan-
ning councils is to study the needs and conditions of an
entire region and to develop strategies that enhance the
region’s communities. Recognition was given to the re-

gional council concept when the federal government au-
thorized the establishment of area-wide planning agen-
cies. These agencies were permitted to receive federal
planning funds. The federal government then required
proposals for federal funding to be reviewed on a re-
gional level to determine district-wide significance and
potential conflict with master planning. This review was
undertaken by the regional planning councils. The federal
government later rescinded this requirement, but in the
interest of regional planning, New York State continued
the program.

\ery few of us today live, work, and enjoy leisure time
in the same neighborhood. Most of us live one place,
work in another and enjoy recreational facilities in yet
other places. This leads to a sharing of lifestyles, employ-
ment, and recreational/cultural opportunities, which can
affect more than one local government in an area. A re-
gional approach can be the best way to address these
concerns, usually in a geographic area with interdepen-
dent social, economic, and physical environments.

Regional councils were created to provide a regional
approach to concerns that cross the lines of local gov-
ernments’ jurisdictions. Nationwide, there are over 670
of these regional councils, representing almost all 50
states. The councils are a vehicle for local governments
to share their resources, and to make the most of fund-
ing, planning, and human resources.

Most are voluntary associations, and do not have the
power to regulate or tax. They are primarily funded by
local governments, as well as by state and federal funds.
The councils are responsible to the representatives of the
communities in their regions.

The regional view encourages an impartial, bipartisan
conduit for the exchange of information. This exchange
allows for objective recommendations for the resolution
of problems, including the ability to interrelate many key
areas such as housing, transportation, and economic de-
velopment. Joint municipal presentation also gives local
governments more influence with funding sources and leg-
islative bodies.

Planning services provided by regional councils include
transportation, housing and community development,
groundwater protection, water resource management,
wastewater treatment, solid waste disposal, land use, and
rural preservation planning. Information services provided
by regional councils include the operation of regional data
centers, public education and information, and mainte-
nance of regional Geographic Information Systems (GIS).
Other services provided by regional councils may include
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special services for low-income and aging populations,
job training and employment services, economic devel-
opment activities, and small business promotion.

Technical assistance to local governments may also be
offered, and can include supplementation of local plan-
ning efforts, preparations of grant applications and coor-
dination, cost effective regional purchasing, public ad-
ministration, financial expertise, and information systems.

Legislation

Articles 12-B and 5-G of the New York State Gen-
eral Municipal Law give affiliated municipalities the legal
authority to create regional or metropolitan planning
boards and joint-purpose municipal corporations.

Programs

New York’s regional planning councils provide com-
prehensive planning for the coordinated growth and de-
velopment of their regions. This involves conducting re-
gional studies to assess needs, promoting the region’s eco-
nomic climate, environmental health, recreational oppor-
tunities, etc., and providing technical assistance to com-
munities within the region.

By presenting a regional perspective on issues, regional
councils promote intergovernmental cooperation and
serve as a liaison between the State and federal govern-
ments and municipalities.

Regional Councils in New York State consist of nine
locally created regional planning boards in New York
State, and represents 45 of the State’s 62 counties. The
regional councils in New York are as follows:

TABLE 27
Regional Planning Commissions and Councils

Capital District Regional Planning Commission
Counties: Albany, Rensselaer, Saratoga, & Schenectady

Central New York Regional Planning & Develop-
ment Board
Counties: Cayuga, Madison, Onondaga, & Oswego

Genesee/Finger Lakes Regional Planning Council
Counties: Genesee, Livingston, Monroe, Ontario, Orleans,
Seneca, Wayne, Wyoming, & Yates

Herkimer-Oneida Counties Comprehensive Plan-
ning Program

Counties: Herkimer & Oneida

Hudson Valley Regional Council

Counties: Dutchess, Orange, Putnam, Rockland, Sullivan,
Ulster, & Westchester

Lake Champlain-Lake George Regional Planning
Board

Counties: Clinton, Essex, Hamilton, Warren, & Wash-
ington

Southern Tier Central Regional Planning & Devel-
opment Board

Counties: Chemung, Schuyler, & Steuben

Southern Tier East Regional Planning Development
Board

Counties: Broome, Chenango, Cortland, Delaware,
Otsego, Schoharie, Tioga, & Tompkins

Southern Tier West Regional Planning & Develop-
ment Board

Counties: Allegany, Cattaraugus, & Chautauqua
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Regional Solutions Through
Intergovernmental Cooperation

\oter approval in 1959 of an amendment to the New
York Constitution’s prohibition on gifts and loans of credit
by one local government to another paved the way for
general legislative authorization for local governments to
pargizcipate in awide variety of intermunicipal endeav-
ors. Atrticle 5-G of the General Municipal law was soon
enacted to provide municipal corporations and districts
with the power to enter into cooperative or joint agree-
ments between or among them to provide any function,
power or duty that each has authority to undertake on its
own.

The term “municipal corporation” includes counties
(outside of New York City), cities, towns, villages, boards
of cooperative educational services, fire districts and
school districts. The term “district;includes certain county
and town improvement districts; - therefore, a very large
number and broad range of local government entities are
authorized to undertake cooperative activities. Since these
local governments are empowered to undertake together
any activity each may undertake alone, the opportunity
to use an intergovernmental agreement to provide ser-
vice_s or prgjects is only limited by the powers of each
participant.

Undertaking a cooperative or joint venture is essen-
tially a business arrangement, and Article 5-G provides
substantial leeway for contracting parties to address the
many issues that typically are addressed in a business
arrangement. Generally, an intermunicipal agreement may
contain “any matters as are reasonably necessar 5and
proper to effectuate and progress the joint service” and
typically include:

» adescription of the joint service or project, an iden-
tification of the participants and the authority pur-
suant to which each will be undertaking the ser-
vice or project;

» descriptions of the roles of each of the participat-
ing entities, and the identification of the managing
participant, ifany;

 fiscal matters, such as the method for allocating
costs;

» the manner for employing and compensating em-
ployees;

» timetables and processes for contract review and
renegotiation;

* methods for dispute resolution during a contract
term; and

 responsibility for liabilities.

Agreements entered into pursuant to Article 5-G re-
quire the approval of a majority vote of the full strength
of the governing body of each participating municipal cor-
poration or district, unless the governing bodies have
adopted mutual sharing plans that allow their respective
officers or employees to undertake or authorize the re-
ceipt of a joint service in accordance with the plan. A
mutual sharing plan can anticipate the potential need to
obtain assistance from another eligible local government,
either on a routine or extraordinary basis. It contemplates
the “handshake” deal between cooperating local govern-
ments.

Fashioning a cooperative agreement frequently neces-
sitates the identification and resolution of many, some-
times complex, issues. Water, sewer and other joint con-
struction projects will require resolution of design issues
and permitting needs in addition to fiscal and operational
matters. Participating local governments may choose to
form joint committees charged with developing prelimi-
nary consensus through the development of recommen-
dations to the involved governing bodies.

Some intermunicipal agreements require implementa-
tion through the adoption of complementary local laws.
When a joint planning board is created, for instance, the
participating local governments will need to adopt, in
addition to the cooperative agreement, compatible local
laws that reflect the existence of the joint planning board
and provide its authority and responsibilities.

Intermunicipal agreements allow local governments to
seek regional, and sometimes creative, solutions to com-
mon problems without giving up their underlying author-
ity or jurisdiction. For this reason, they are popular ve-
hicles for achieving cost savings or service improvements
inawide variety of ways. The following is a partial list of
examples of topics that may be the subject of
Intermunicipal agreements:

* joint water and sewer projects;

» garbage collection;

* recycling centers;

* highway maintenance;

* snowplowing;

 shared recreational and cultural facilities;
» shared government offices;

e computer/data processing;

* jointpurchasing;

» shared code compliance personnel,
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* jointzoning boards;
» jointland use planning activities;
* jointeconomic development planning;

e coordinated assessment services; and
 shared public safety functions.

Chapter Endnotes

48. 2006 Comptroller’s Report on the Financial Condition of New York State, Office of the State Comptroller.
49. Laws of 1976, Chapter 39, as amended.

50. 2006 Comptroller’s Report on the Financial Condition of New York State, Office of the State Comptroller.
51. Chapter 766 of the Laws of 2005.

52. Amendment to Article V111, 81 of the New York State Constitution, approved by the electors in 1959; Chapter 102 of the Laws of
1960 implemented this change.

53. General Municipal Law, §119-n(a) and (b).
54. General Municipal Law, 8119-n(c).
55. General Municipal Law, §119-0(2).
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WEBSITES FOR
LOCAL GOVERNMENT OFFICIALS

Planning WebSites of Interest

State Web Sites

Governor’s Office of Regulatory Reform
http:/AMww.gorr.state.ny.us/gorr/index.html

GORR - Business Permit Assistance Team
http:/Mmww.gorr.state.ny.us/Main_GORR _Pages/Business-Permit-Assistance.html

Office of the Governor
http://Aww.state.ny.us/governor

Office of the New York State Comptroller
http://www.osc.state.ny.us

Office of the State Comptroller - Links
http://Mww.osc.state.ny.us/localgov/links.htm

Office of the State Comptroller - Local Government Audits
http:/Amwww.osc.state.ny.us/localgov/audits/index.htm

New York State Assembly
http://assembly.state.ny.us

NYS Department of Environmental Conservation
http://mww.dec.ny.gov

NYS DEC - SEQR
http:/Amnww.dec.ny.gov/public/357.html

NYS Government Information Locator Service
http:/Amw.nysl.nysed.gov/ils/

NYS Department of State
http://www.dos.state.ny.us

NYS Department of State - Local Government Services
http:/Amww.dos.state.ny.us/Igss/index.htm

NYS Department of Transportation
http://mww.dot.gov/portal/page/portal/index

New York State Senate
http://Aww.senate.state.ny.us/senatehomepage.nsf/home?openform
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Federal Web Sites

State and Local Governments on the Web
wwwi.statelocalgov.net/

Global Information Locator Service
www.gpoaccess.gov/index.html

U.S. Census Bureau
http:/AMwww.census.gov

The Federal Web Navigator
http://Lawdbase.law.villanova.edu/Fedweb/

General Services Administration
www.gsagov/Portal/gsa/ep/home.do?tabl D=0

U.S. Governments Online Services
www.usa.gov/Government/Government_Gateway.shtml

National Contact Center
www.info.gov/phone.htm

Public Technology, Inc.
http://pti.nw.dc.us

U.S. State and Local Gateway
www.usa.gov/Government/State L ocal.shtml

Other Web Sites

Albany Law School Library
http://Amww.albanylaw.edu/sub.php?navigation_id=8

American Planning Association
http:/AMww.planning.org

Association of Towns of the State of New York
http:/Awww.nytowns.org

Cyburbia
www.cyburbia.org

New York City Link
http://www.ci.nyc.ny.us/portal/site/nycgov/?front_door=true

New York State Association of Counties
WwWW.nysac.org/

New York State Conference of Mayors and Municipal Officials
http:/AMww.nycom.org

Planning Commissioner’s Journal
Www.pcj.typepod.com
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